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Before: HENRY S. SAHM, Trial Examiner TXD- (SF) -53-68 
Sa . San Francisco, Calif. 


TRIAL EXAMINER'S BACKPAY DECISION 1/ 


History of Proceedings 


The Company and the Union have had a history of collective 
bargaining daciag irom 21937. 2/ The last of these contracts expired 
on July 31, 1959. Between 1954 and 1956 the Respondent Company had 
under consideration tre feasibility of contracting out its maintenance 
work as a measure of effecting plant economies. The study was renewed 
in June 1959. As a result of the renewed study, Respondent let out 
its maintenance work to an independent contractor and terminated 53 of 
its maintenance empiovees. The Unica then initiated proceedings and 
the Board found che Company to have committed an unfair labor practice 
within the meaning of Section 2(a)(5) of the National Labor Relations 
Act, herein called the Act, 3/ and ordered the Company to reinstitute 
the maintenance operation performed by the employees represented by 
the Union and to reinstate the employees to their former or substantially 
equivalent positions with backpay computed from the date of the Board's 

- 2 -supplemental decision to the date of the Company's offer of 
reinstatement to the terminated employees. 4/ On apneal, the 
Court of Appeals for the District of Columbia granted the Board's 
petition for enforcement, 322 F.2d 411. The decision was affirmed 
by the Supreme Court, 379 U.S. 203, 85 S.Ct. 441, on December 14, 
1964. : 


A controversy then arose over the amount of backpay due 
the terminated employees. The General Counsel claimed $378,545; 
the Respondent Company, $118,13€. Thereafter, the Regional Director 
for the Twentieth Region on August 17, 1967, issued backpay specifica- 
tions for the purnose of determining the amount of backpay, if any, 
due to these terminated exployees. Respondent thereupon filed an 
enswer which was subsequently amended on October 13, 1967. Hearings 
were held efter prehezring proceedings before Trial Examiner 
Henry S. Sehm in San Francisco, California, on various dates 
between October 16' and December 15, 1967. Briefs were filed by 
the parties on February 19, 1968, and reply briefs ten days later. 


i/ The transcript of the hearing is hereby corrected in accordance 
with the parties’ joint motion dated February 19, 1968. 

2/ The Company is referred to interchangeably herein as Respondent 
and Fibreboard and the Union also as Local 1304. 

3/ The Board in its original decision (130 NLRB 1558) dismissed 
the complaint but upon reconsideration it found the Respondent 
had violated the Act and ordered reinstatement and backpay for 
the terminated employees (138 NLRB 550). 

4/ 138 NERB 550. The Board limited backpay to earnings which 
might have been received from and after the Board's final 
order in its supplemental decision and not from the date the 
Company terminated the employment nor from che date of the 
original decision. : 


The Salient Issues 


1. Although there is agreement among the parties as to 
the base period quarterly earnings for the year preceding August 1, 
1959, and also for interim earnings, medical expenses and other 
deductible expenses, there is disagreement as to the wage formula 
that should be applied in computing the terminated employees" gross 
backpay during the backpay period which cormences on September 14, 
1962, and ends on January 18, 1965. The contract under which the 
parties operated prior to the time the employees were terminated 
had a wage formuia wrich vrovided that wage scaies shall be 
established at 12 1/2 cents per hour less than the building 
trades millwrights' race. The Employer, Fitreboard, takes the 
position that since this contract expired on July 31, 1959, when 
the employees were terminated, the validity of this formula expired 
with it. Therefore, its argument continues, one must look to or 
have recourse to other indicia in determining what the sppropriate 
wage rate should be during the dackpay period. This wage rate, 
contends Respondent, should be che hourly wage retes paid its ILWU 
millwrights who from 1946 to 1959 received the same rate and did 
comparable work as the terminated machinists. 


The Union's position is that the contract did not terminate 
but continued in effect, automatically renewed each year for'a l-year 
term from August 1, 1959, until the varties negotiated a new contract 
in July 1965. Therefore, argues the Union, the above-described 
formula embodied in the concract is- the most appropriate measure of 
the wage scale available and, accordingly, should be applied. 


The General Counsel argues that whether or not the contract 
terminated is immaterial because the best objective formula to be 
applied in comouting the employees’ gross backpay is the formula in 
the contract which was used since 1951 to establish the enployees' 
wage scale. in 


-3- 2. Also, in dispute is the number of jobs which were 
available during the backnay period when the terminated employees 
were replaced by an independent contractor. 


3. Whether the Company is obligated to the dischargees 
for certain specified pension benefits for the period from August 1, 
1959 (the date of the employees' termination), to September 14, 1962 
(the date the Board's supplemental decision issued), for which | 
period of time no backpay was ordered by the Board. 


&. Whether severance payments made at the time the 
employees were terminated should be deducted from backpay due. 


5. What the appropriate compulsory retirement dates are 
with respect to seven terminated employees. 


6. Whether interest on backpay should accrue even though 
the Board’s supplemental decision contained no order that interest 
be paid. . 
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7. Whether three dischargees forfeited their rights to 
reinstatement and backpay because of alleged picket line violence. 


COMPUTATION OF GROSS BACKPAY 
The! General Counsel and Union's Contentions 


Counsel for the General Counsel and the Union contend 
gross backpay should be comouted on the basis of the terminated 
employees’ basic wage rate to the wage rate of the construction 
millwrights in the Bay Area of Northern California. This "objective" 
criterion, they state, was originally embodied in the Union and 
Respondent Companys collective-bargaining agreement effecrive 
August 1, 1951,:5/ and had been incorporated in each succeeding 
agreement through July 31, 1959. Section I of these collective- 
bargaining agreements established the wage scale formula of the 
unit exployees 6/ “at one dollar per day less than the prevailing 
Building and Construction Crafts’ scale” {construction millwrights] 
and further provided that the said wage scale "shall be applied 
autonatically August 1 of each year." 7/ The said agreements also 
established a workday ot 8 hours. Accordingly, the $1 per day 
amounted to a differential of 12 1/2 cents per hour. 8/ 


The construction crafts’ [millwrights] hourly scale for 
work of the type verformed by the unit maintenance machinists 
employees, the dischargees herein, as set forth in applicable 
contracts during the backp2y ceriod of Sesatember 14, 1962, to 
Janusry 12, 1965, was as follows: June’16, 19€2--$4.4C; June 16, > 
1963--$4.63, and June 16, 1965--$4.925. 9/ Accerdingly, contends 
the Generai Counsel and the Union, the basic hourly wage rate of 
the terminated exployees which should be applied in computing their 
gross backpay is 12 1/2 cents per hour less than the construction 
crafts" scale or: August 1, 1962--$4.275; August 1, 1963--$4.505, 
and August 1, 1965--$4.80. ! 


The General Counsel claims that the quarterly gross back- 
psy for each terminated employee should be determined by multiplying 
each one’s average quarterly earnings by a factor obtained by 


5/ Union's Zxnibit No. 4. ¢ ‘ 

6/ Classifications encompassed within the unit of maintenance 
employees were: maintenance machinists, firemen, engineers, 
helvers, and working foreman. See Appendix "A" of Union's 
Exhibit No. 4. 

The terms “building trades nillwrights, building and 
construction crafts," and “construction millwrights" are 
used interchangeably in the transcript and in this decision. 
Also known as the "Pabco formula." See Section 1 of Union's 
Exhibit No. 4. 

The wage ratcs of the construction crafts, also referred to 
as building trades millwrights, that were in effect from 1959 
to the beginning of the backnay perind were; June 16, 
1959--$3.76 an hour; June 16, 1969--$3.94 1/2, and 

June 16, 1961--$4.13. 
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dividing the applicable backpay period wage rate by the basic wage 
rate of $3.525 of the parties’ collective-bargaining agreement in 
effect at the time of the unfair labor practices. Thus, under 

the General Counsel's formula the factors applicable to various 
portions of the backpay period, reflecting changes in the wage 
scale, are as follows: 


September 14, 1962, to July 31, 1963-222 or 1.212; 10/ and for 


4.505 | 
the period from August 1, 1963, to July 51, 2965-"7ep5, or 1.278; 


; so ARB 
and from August 1, 1965, to July 32. 967-355 


cr 1.361. 11/ 


In refuting the Company's contention that the contract 
between the perties terminated on July 31. 1959, {page 2, supra), 
and with it, the validity oz this above-cescribed wage tormwia, the 
Union argues that the contract did not terminate but continued, 
automatically renewed each year until a new contract wes segotiated 
in July 1965. 


The contract which was in effect on July 31, 1959, the 
date when the employees were terminated, provides at page l, a 
renewal clause which reads as follows: | 


This Agreemens shal! continue in full force. 
and effect to and including July 31, 1959, and shall 
be considered renewed from year to yeer thereafter 
between the resvective parties unless either party 
hereto shall give written notice to che other of its 
desire to change, modify, or cancel the same at least 
sixty (60) days prior to expiration. 


Within fifteen (15) days after notice of 
reopening is given, the opening party: shall submit ai 
complete and full list of all proposed modifications. 
All other sections shall remaia in full force and 
effect. Negotiations shall commence no later than 
forty-five (45) days prior to the anniversary date 
of the Agreement unless otherwise mutually changed. 


eee 
10/ The gross backpay for each em loyee for the fraction of a 
quarter from September 14 to September 30, 1962, was computed 
by the General Counsel vy multialying 9.19, representing the 
fraction of a quarter involved, by his average quarterly 
earnings and then multiplying the product thereof by the 
appropriate factor for that veriod, namely, 1.212. 
The gross backpay of: each terminated employee for the period 
January 1 to January 18, 1965 (end of backoay period), was 
computed by the General Counsel by multiplying 0.20, | 
representing the fraction of the quarter involved, by 
his average quarterly earnings and then multiplying che 
product thereof by the eppropriate factor for that 
period, namely, 1.278. 
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On May 26, 1959, the Union sent Respondent Fibreboard 
a letter notifying it as follows: 12/ 


Pursuant to the provisions of The Labor 
Management Relations Act, 1947, you are hereby 
notified that the Union desires to modify as of 
August 1, 1959, che collective-bargaining agreement 
contract dated July 31, 1958, now in effect between 


the Company 2nd the Union. 


The Union offers to meet with the Company 
at such early time and suitable place as may be 
mutually convenient, for the purpose of negotiating 
& new contract. 


On June 15, 1959, the Union sent a letter to the Company 
specifying various proposals which it desired to discuss. 13/ These 
proposals included wage scaies, seniority, hours of work and overtime, 
holidays, night differentials, vacations, welfare plan, adjustment 
of complaints and the payment of 5 cents per hour to provide for 
supplementary unemployment benefits for employees laid off in a 
reduction in force. ; 


The Union contends that in interpreting the above notice 
vis-a-vis the renewal clause cf the contract, supra, a distinction 
wust be drawn between a notice to terminate and a notice to modify. 
This letter, argues Union's counsel, is a notice to modify not 
terminate and, therefore, no notice to terminate was sent by the 
Union within the meaning of said contract's above-auoted renewal 
provision. Accordingly, concludes the Union, the concract was 
renewed for another year, namely, to July 31, 1960, subject to 
negotiations on those sections of the contract opened for 
modification, thus establishing that the wage formula in the 
contract continued in effect from August i, 1959, to January 18, 
1965, the end of the oackpay period or until a new contract was 
executed by the parties in July 1965. 


Respondent's Contentions 


Respondent states that the General Counsel and the Union's 
computation of gross backpay on the basis of the wage formula in the 
contract which terminated on July 31, 1959, results in a wage scale 
throughout the beckpay period higher than the $4 rate to which the 
parties agreed when they executed a collective-bargaining agreement 
in July 1965. The Respondenc asks rhetorically if it is reasonable 
to credit these terminated employees throughout the backpay period 
with wage rates higher than what the reinstated employees ultimstely 
received when they returned to work pursuance to the Supreme Court's 
decision. Moreover, argues Respondent, the record clearly shows 
that the work done by the ILWU millwrights and the terminated 
machinists was comparable in skill as evidenced by the historical 
identity of their hourly wage rates from 1946 to 1959, and the fact 


T2/ Respondent's Exhibit No. 2. 


13/ Respondent's Exhibits Nos. 3{a) and (b). 
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thet they were both being paid the same wage rate when the machinists 
were terminated. Therefore, contends Respondent, the formula which 
should be applied in computing what the dischargees would have received 
during the backpay period is the hourly wage rate which was paid by 
Respondent to its ILWU millwrights from September 14, 1962, to 

January 18, 1965. 


| 
Conclusions 
Contract Termination 


In determining whether the collective-bargaining egreement 
executed on September 24, 1958, expired on July 31, 1959, as Respondent 
contends, or automatically renewed itself each year until a new contract 
was negotiated in July 1955, as the Union claims, it should: be borne in 
mind that not only did the Board in its original Decision and Order 
state that the contract "expired July 31, 1959," 14/ but also there is 
no reference to the matter of contract termination in the Board's 
Supplemental Decision and Order. 15/ Moreover, the Board stated in 
its original decision that "automatic renewal of the existing contract 
with the Steelworkers had been forestalled by the Union's letter of 
May 26, requesting substantial modifications in the existing 
contract." 16/ The Trial-Examiner in his decision also stated 
“the contract terminated . . . on July 31, not only by its om 
terms but also by reason of the Steelworkers’ May 26 notice.” 17/ 
Furthermore, when the Union's letter of May 26, 1959, notifying the 
Company of its "desire to modify" the contract is considered in the 
context of a specific provision in said contract that it “shall 
continue in full force and effect from year to year unless either 
party shall give written notice of its desire to change, modify, or 
cancel the same at least sixty days prior to-expiration," 18/ it would 
appear the Union's contention that the contract was not terminated 
passes the outermost bounds of reason. It simply wiil not bear the 
construction which Union's counsel propounds, Furthermore, the Union's 
reason for claiming the contract did not expire is without merit 
because the language of the renewal clause is unambiguous and clear 
in its meaning. It plainly and explicitly states that if no agreement 
is reached upon the Union's proposed modifications before the contract 
expiration date, the collective-bargaining agreement will terminate. 
Accordingly, in evaluating the foregoing circumstances, it/is found 
that the parties' collective-bargaining agreement terminated at 
midnight on July 31, 1959. 


Backpay Wage Rate 
There is agreement among the parties with respect to the 
average quarterly earnings of each terminated employee during the 
base period, August 4, 1958 through July 31, 1959, as well.as their 
interim earnings, medical and other expenses incurred in connection 


14/7 130 NLRB 1558 at 1559. 

15/ 138 NLRB 550. 

16/ See page 5, supra. 

17/ 130 NLRB at 1573. 

18/ Respondent's Exhibit No. 1 at page 1. 
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- 7 - with interim emploagment. stipulated that, beginning with 
1946 and ending on July 31, 1¢ wage rates of millwrights, members 
of the Internetional Tongshoremen's and Warchousemen's Union, hereinafter 
referred to as ILxU tillwrights (who are not to be confused with the 
ILNU production workers), employed in Respondent's Emeryville plant, 
received the same wage rates as the terminated maintenance machinists 
‘whose backpay is in issue. Subsequent to the machinists’ termination, 
the ILNU milivrisi ontinued to work throughout the backpay period 
and some of then ~ the terminated machinists in the felt mill 

zs ontroverted that the wage rate paid by 


ghts during the backpay veriod was 

rare oaid maintenance machinists under 

emost Food and Chemical Company and 

that this was tne bh: 
the Bay Area 
other compen toyee maintenance xa 
requiring sk ble co that of the maintenance machinists at 
Fibreboard. at's Exhibits Nos. 7 and 9. In July 1959, 
Respondent's 2 received $3.52 1/2 per hour, the same 
as the termineted maintenance machinists. In September 1962, the 
beginning of the backpay period, the ILNU nillwrights wage rate 
was $3.695 per nour; June 1, 1963--$3.795 ver hour; June 1, 1964--$3.895 
which hourly rate remained in effect until June i, 1965, when it was 
finecreased to $3.985. 


It is 2lso stiruleced that when che terminated maintenance 
machinists were reinstated on March €2, 1965, they received $3.74 
per hour upon their return <0 work as compared with the $3.895 which 
Respondent's ILNU millwrights were receiving at that time. Subsequently, 
on July 7, 1965, the Responcent end Union vegotiated a contract in which 
they agreed uvon a wage rate of $4 per hour for the reinstated maintenance 
machinists, effective July 15, retroactive tc March 22, 1965. And on 
June 1, 1965, the Resrondent'’s ILWu millwrights’ hourly wage rate 
was increased to $3.925. 


It «ill be recalled that the Union and General Counsel 
contend that the w2ge retes the terminated maintenance machinists 
should be credited with during the backpay period should be deter- 
mined by the "Pabco wage formule” embdocied in the contract which 
expired on July 31, 1959. 20/ The Respondent Fibreboard claims, 
however, the dest teasure of what the reinstated employees would 
have received during che backpay period is the rate Resrondent paid 
its ILW millwrights who did work comparable in skills and whose wage 
rate for 13 years had peen the same as the terminated maintenance 
machinists. 


If the General Counsel and Union's formula were to be 
adopted, the dischargees wouid receive an hourly wage of $4.505 


——— 

19/ The “Bay Area" encompasses the following nine counties: 

— San Francisco, San Mateo, Contra Costa, Alameda, Marin, Sonoma, 
Solano, Napa and Santa Clara. U.S. Census Bureésu. 

20/ The Pubes wage formula provides s wage rate of 12 1/2 cents 

—~ gn hour less than the construction millwrights’ wage scale. 


See page 3, supra. 


~s 
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the last 6 months of the backpay period as contrasted with 

both the $3.74 rate at which they retcrned to work in March 1965, 
and the $4 per hour agreed upon subsequently by the parties uncer 
their collective-bargaining agreement effective July 15, 1965. 
Moreover, the wage rates which would have teen payable under the 
1959 expired contract, had it remained in effect, would have been 
excessive aS compared with the wage rates paid by other employers 
in the Northern California Bay Ares who hed contracts with the 
Charging Union involving their maintenance machinists. The highest 
wage rates paid maintenance mochinists during the backpay period 


under any of said contracts were those paid by the Foremost Food 
and Chemica] Compary.- See Respondent's Exhibit No. 9. It is 
irst portion of t::e backpay period, 


uncontroverted that during the f 

beginning in August 1962, Foremost's maintenance machinists were 
receiving $3.57 ver hour as centrasted with the $4.275 which would 
have been payable under the "Pabco" formula in the Fibreboard 
contract for the period August 1959 to August 1960. 21/ This $3.57 
Foremost figure for August 1¢62, as compared with the $4.27:1/2 Pabco 
rate as of August 1959, reveals that the "Pabco" formula is both 
unrezsonable and unrealistic. Corroborative of this predicate is 

the Board's finding in its decision that Fibreboard's concededly 
valid economic reason for subcontracting its maintenance work to 

an independent contractor in 1959 was due to its maintenance costs 


being too excessive. 22/ 


for 


were to be given credence that the 


If the Union's theory 
t remained operative 


contractual wage formula in the 1959 agreemen 

thereafter, it would have resulted in an automatic wage inerease 

to $3.53 1/2 an hour for the unit employees beginn=78 in August 1959, 
whereas more thon 5 years later in January 1965, and in ar. economy of 
rising prices, the independent contractor > em lovees received $4, 


and the reinstated dischargees upon their ~einstatement in| March 1965, 
received $3.74 which was raised four months later 

‘TINU millwrights received a wage rate of only $3.895. 23/ 

130 NLRB 1558. 5 

she exact wage rate the 
wao took over the duties of the terminated 


unit emnloyees was paid by Respondent in January 1965, .but it 
acpears to have been approximately $4 ver hour. It should be 
noted in chis regard that che independent sontractor| paid his 
employees time-and-a-half for overtime whereas Respondent had 
paid the terminated employees double time. When the! parties 
executed a contract in July 1965, = provided double time for 
overtime. The $4 rate paid -the indevendent contractor is 
equivalent to what the independent contractor was receiving 
as of January 1965, which figure, in addition to a basic 
hourly rate, includes also overtime rates and fringe benefits. 
It was also stipulated chat the employees of the independent 
contractor for the peried from 1959 to 1965 that were doing 
millwrights' work were paid the rates of millwrights under 
the contract between the building trades union and the 
Associated General Contractors in the Bay Area. 

See pages 843 and 935 of the record. 


na foomnote 9, page 4. 
Products Corporations 
t entirely clear as to 


21/ See pages 3, 4, a 
2e/ Fibrebo2zrd Paner 
23/ The record is no 

‘Indenendent contractor 


to $4, and Respondent's 
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Moreover,-if che the General Counsel and Union's backpay 
formula were co be adopted, the employees would receive during the 
last quarter of 1962, a wage rate of $4.27 1/2 as contrasted with 
the $4 eventually agreed upon in July 1965. Continuing this 
comparison, the contractual or "Pabco" formula would have resulted 
in wage rates of $4.50 1/2 per hour for the backpay period from 
August 1, 2963 to August 1, 1954, and $4.50 as of January 18, 1965, 
the end of the backpay period, or 50 cents end SO cents per hour 
more than the $4 wage rate discharged employees subsequently 
received under the contract which wes executed in July 1965 after 
their reinstatement. 26/ It would not only be specious, but indeed 
strange, to adept the Union and General Counsel's formula under which 
the terminated erployees would receive during the 1962-1965 backpay 
period a wage rate higher than the $4 hourly rate esteblished in 
the contract executed oy their Union with the Respondent in 
July 1965. 25/ 


Furthermore, to adopt the Pabco formula would be contrary 
to precedent, as the Board has repeatedly held that the fairest measure 
of computing backpay, in situations such as this, is to adept a wage 
scale paid other employees in the same olant who do similar work 
requiring comparable skiils. Loss of earnings of backpay claimants 
should be mezsured by the earnings of their replacements or comparable 
employees. 25/ | Probative of the fact that the work of the terminated 
wachinists end ILéU millwrishts was similar and required comparable 
skills is their identical wage scale prior to July 31, 1959, and the 
testivony of Maffey, Project Engineer at Fibreboard's Emeryville 
plant, that the cischargees who worked in the paint shop and felt 
mill were repleced by Respondent's ILWU millwrights. 


Finally, it should be borne in mind that when it was 
agreed by the Respondeat and Unicn in July 1965, that the reinstated 
employees should receive a wage raze of $4, the ILWU millwrights 
employed by Respondent were receiving approximztely the same wage 
rate, nazely $3.98 i/2 an hour. Also corroborative of the soundness 
of this $4 rate is the cogens fact chat it was higher than the cost 
of living increases which hed accrued during the backpay period. 
Accordingiy, it is found chat the fornula to be applied in computing 
the terminated maintenance machinists’ gross backpay is the wage rate 
paid by Respondent co its IiwU millwrights from September 14, 1962 
to January 18, 1955. 


247 Union's Exhidic ho. 23 shows the relationship between the wage 
rates in the Fibreboard contract, Foremost contract and BLS 
Occupational wage Survey for the San Francisco-Oakland area 
for January 1958 and 1959. In January 1958, the Foremost rate 
was $2.93 anc Fibreboard's $3.375; January 1959, Foremost $3.04 
and Fibreboard $3.525. See page 7, supra, with respect to the 
wage rates received by Respondent's I7WU millwrights during 
the backpay period. See also Respondent's Exhibit No. 8(c). 

25/ Under the "Pabco formula,” the wage rate would have been 
$5.40 as of August 1, 1967. 


26/ Alaska Chapter of the Associated General Contractors, 


119 NLRB 663, 667; East Texas Steel Castings Company, Inc., 
116 NLRB 1336, 1337-1339, 1353; Pugh and Barr, Inc., 


102 NLRB 562, 564-565. 


13 


The record is clear that the ILWU millwrights employed by 
Respondent not only performed work involving skills comparabie to 
those of the terminated maintenance machinists, but also they were 
paid the same wage rates as the machinists from 1946 to July 31, 
1959. Thus, on July 31, 1959, they, like the maintenance machinists, 
were receiving a wage rate of $3.525 per hour. Subsequent to the 
machinists termination, the ILWU miliwrights rot only continued to 
work throughout the backpay veriod but in 8 few instances revlaced 
the terminated maintenance machinists in the felt mill and paint 
shop. From the fact that the ILWU millwrights received no wage 
increases in 1959 or 1960, it is not too unreasonable to assume 
that the ILWU recognized the soundness of Fibreboard's claim that 
the terminated machinists’ wage rates under the "Pabco fornula," 
which also determined the ILWU millwrights’ wage rates, were "too 
high." 27/ This is evidenced by the Company's action in termi- 
nating the machinists and subcontracting the maintenance work to 
an independent contractox: at a wage rate less than the machinists 
had been receiving. Thereafter, beginning in 1962, the ILWU 
millwrights received the same wage increases as the ILWU production 
employees. 28/ The ILWU millwrights were paid during the’ backpay 
period the following wage races: July 1, 1962--$3.695 per hour; 
June 1, 1963--$3.795 per hour; June 1, 1964 to june l, 1965--$3.895 
per hour. 29/ For these and other reasons delineated below and 
based on Board precedent, it is found, that the wage rate during 
the backpay period paid to the ILNU millwrights in the verformance 
of work comparable in skills to that which had been performed by the 
terminated machinists and whose wage rates for 13 years had been the 
same as the machinists is a reliable and logical yardstick and the 
best measure of what the maintenance machinists would have received 
during the backpay period. 30/ 


- Indicative of the lack of realism in the position of 
the General Counsel and the Union that the dischargees should 
receive under the "Pabco formula" $4.505 per hour in January 1965, 
is the cogent fact thet in July 1965, Local 1304 entered into 


27/. It strains one's credulity to believe the testimony of 
William Burke, Business Agent for the ILNU, that the) reason 
the ILWU millwrights in Respondent's plant received no wage 
increase in both 1959 and 1950 wes because he forgot all 
about them. 
However, at no time was the ILWU millwrignts hourly wage 
rate the same as the ILWU production workers. 

These wage rates were the highest payable to maintenance 
machinists under any contract which Local 1304 had with 
other Bay Area employers. See Respondent's Exhibits 
Nos. 7 and 9. 
Maffey, a company official's testimony to this effect, 
stands uncontradicted which is confirmed by the TLWU 
millwrights' wage history after the machinists were: 
terminated and also by Ferber, a union official, who on 
cross-examination testified that the bargaining unit 
employees did work "very similar" to Local 1304 
maintenance machinists who were employed at other | 
Bay Area plants with which the Union had contracts, 

| 
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collective-bargaining agreements ‘th Fibrcvoard, Forenost Food 
and Chemicals Company and Encinal Terminals wnich provided a $4 

per hour wage rate for the maintcnetce machinist: enployed by 

all these three commanies. 1s9 corroborctive of the souncness 

of this $4 rate is the fect chat it was hicher than the cost of 

living increases which accrued during the bec!pay period and more 

than the highest wage sate received by maintenance machinists 

during the becknay period who were working for other employers 

under coatrect with Local 1504. On the other nand, the terminated 
employees wouls receive under the Union's formula upon their reinstate- 
ment a wese © higher than that in their contract executed in 


te 
July 1965 with Responcent. 


On the basis of the facts detailed above, and applicable 

precedent, it is found that in computing what the dischargees 

would have received during the backpay period beginning on 

Septexber 14, 1952! and ending January 18, 1°65, is the wage 

_© 12 -rates paid the Respondenc’s IINU millwrights. 31/ The Board has 

repeated?y heic chat the loss of earnings of backnay claimants should 
be measured by the earnings of their repIacements or other comparable 
ewployees of the Fespondent during the period involved. 32/ 


Kumber of Jobs Available During Backoav Period 


Question Involved 
i The sole question involved is the number of jobs available 
during the beckpay period which is September 14, 1962 to January 18, 
1965. Of the S23 excloyees terminated on July 31, 1959, it is agreed 
by the parties that there is no issue es to the 10 powerhouse employees. 
The remaining 43 terminated ex>loyees were classified as 39 maintenance 
machinists and 4 helpers. It was stipulated that on October 1, 1960, 
-Fibreboard closed its Emeryville floor covering plant, and on July 1, 
1961, it discontinued its Eceryvilie linoleum plant. On March 1, 
1962, it moved its Emeryville roofing plant to its newly constructed 
Martinez plant and on February 1, 1964, automatic controls were 
installed in the powerhouse doilers thereby eliminating the need 
for firemen and on October 21, 1967, the powerhouse was abandoned. 33/ 


Se 
31/ In September i962, che ILWU millwrights were receiving $3.695; 
June 1963--$2.795; June 1964--$3.895; June 1965--$3.98 1/2; 
June 1966--$4.075, and June 1967--$4:275. It should also be 
noted that from July 31, 1959, until June 1961, there was no 
increase in the ILWU millwrights’ wage rates which would 
appear to indicate chac the ILKU tacitly recognized that 
Local 1304's maincenance machinists’ wage rate as of 
July 31, 195%, was excessive. This is further evidenced 
by the Company subcontracting the seintenance work to an 
independent contraccor in August 19$9 at a wage rate less 
than what the terminated machinists would have received 
under the Pabco formula. See vage 935 of the transcript 
and Union's Exhibit No. 19. 
Internationa! Association of Heat and Frost Insulators, et al., 
261 F.2d 347, 350 (C.A. 1). 
A detailed mathematical analysis of the Union's and Respondent's 
respective positions will be found in Union's Exhibits 26 and 27 
aad Respondent's Schedule 2, Appendix to its amended answer. 
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Parties’ Contentions 


The Union cleims that the normal complement as of July 31, 
1959, the termination date, was 37 machinists and four helpers. 
However, the Company disputes this, alleging there were only 35 
machinists and four helvers in the unit on July 31, 1959. The 
Respondent claims that of the foree of 43 machinists and helpers on 
the seniority roster as of July 31, 1959, four were in excess of the 
normal complement. Their disagreement revolves around four machinists 
who as of July 31, 1959, were either on sick leave, leave of absence, 
or temporarily transferred to another job in the plant. | These four 
machinists were: Holmes and Jobe who were ill; Area on eave of 
absence, and Vanderbeck who had been temporarily transie’ 
the powerhouse. The Company claims that Swisher and Y 
were hired on July 20, 1959, replaced two of these fou 
that the remaining two were not replaced at all. Thus, the Company 
claims there were four less jobs thea men who were working as of 
July 31, 1959, thus eliminating Jobe, Holmes, Arca and Vanderbeck. 34/ 
The Union, on the other hand, argues that when Vanderbeck 
and Arca would have returned to their machinists’ jobs, no one in 
the uait would have been laid off as the number of jobs available 
was 37 and not 35 as the Company claims. It was stipulated also 
that as of July 31, 1959: E. F. Schlotterbeck had been assigned 
to the roofing plant; J. Gronbérg had been working as a foreman 
in the felt mill, and the storekeeper's job had been eliminated 
sometime prior to September 14, 1962. 35/ =a 


The Union also argues that the reduction of machinists 
and helpers as of August 1, 1959, was not the elimination of work 
or jobs but the assignment by the Company of these jobs'to other 
classifications. The jobs, the Union states, continued to exist 
and, the work would have been done by the terminated machinists, 
particularly those feit mill and paint shop jobs that were assigned 
by Respondent to the ILWU millwrights and ILWU production personnel 
after the unit employees discharges. 
overing and 


With respect to the closing cf <n ye 
961, resnectively, 


e £ 
linoleum plants on October 1, i°60. and Juiy 1, 


los: 
2 

34/ It was stipulated that employees Swisher and Yoch who were 
hired on July 20, 1959, were not told by Respondent when they 
were employed that their jobs were temporary or that they would 
be employed only until other employees returned to work, The 
Union concedes Swisher and Yoch were replacing Holmes and Jobe 
who were ill. 

35/ See Union's Exhibit No. 26 which shows the distribution of the 
terminated employees as of July 31, 1959. kespondent's counsel, 
however, disagrees that employees Crispino and Reihl were 
assigned to the fele mill (although Appendix A of ' the 
specification alleges that they were assigned to the main 
shop). He also claims Gronberg was in the felt mill and not 
roofing as alleged in Appendix A of the specification and 
that Schlotterbeck was in roofing and not the main shop a3 
alleged in the specification. 
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Local Union 1304's counse! agrees with Respondeat's counsel 

that 11 machinists’ iobs and a helper in che linoleum plare were 
eliminated. Union's couascl agrees also that when the ceacral 
warehouse was cemolished in December 1961, the storskeeper helper's 
job was eliminatec. He denies, however, that che roafing helper 

was elininsted because when the transfer was made from the Emeryville 
plant to the Marcinez plant on March 1, 1962, the oiling and greasing 
work still continued at the Martinez piant. Union's couns2l alleges 
that prior to the machinists" and helpers’ terminations that the 
roofing helver's ob was performed by a combination of machinist 

and helper but Responcenc'’s answer to this is that during the 

backpay period no helrers vere employ2d by the independent contractor; 
atl work was done by journeynen. 


Although the Union acknowledges that there was some 
elimination of work in the main machine shop as < result of changes 
in the floor covering, lineleum, and roofing departments; nevertheless, 
the reduction in jobs so sfifected was only five and not seven as the 
Company claims. The Company contends, however, that two jobs were 
eliminated when the inderendent contractor took over, namely, one 
job in the felt =ili and one in che psiat shop as no emnloyee was 
any tonger regularly assigned co the paint shop but this work was 
performed by a sen assigned tc the main shop. The Union disagrees, 
contending the work was not climinated but assigned by the Company 
to other perscnne:i cutside the unit, pointing out that when those 
machinists who had been assigned to che felt mill and paint shop 
were ter=inatec, the felt mill work was taken over by the ILWU 
millwrights and the paint shop job by an ILWU production employee. 
The Company elsoi claixs a helper'’s job was eliminated in the move 
of the roofing plant to Mertinez whereas the Union asserts the job 
continuec to exist but that the Company assigned it to a machinist. 


The Union atso introduced into evidence its Exhibit No. 21, 
& compiletion end tabulation showing the number of hours worked by 
the independent contractor’s millwrights in the Emeryville plant 
from December 24, 1963, to January 22, 1955, which work was done 
formerly by the terminated unit mechinists and helpers. 36/ 
Appendix II of the Union's brief concends that 29 machinists’ jobs 
and two helpers’ jobs are the number of jobs available at the 
beginning of che backoay period. In the Union's pretrial statement 
and at the hearing, it took the position that there were 22 machinists’ 
jobs and two helvers’ jobs avaiiabie. 


It is Respondent counsel's interpretation of Union's 
Exhibit 21 that there were 11 of the contractor's millwrights 
doing machinists’ work at Emeryville and either <wo or three men 
doing the work ct vipefircters, welders and riggers, all of which 
duties the millwrights employed by the independent contractor 
performed at Emeryville. To this figure of 11, states Respondent's 
counsel, must be sdded five miliwrignts of the independent contractor 
who performed maintenance work at Martinez when ic went into 
production about March 1962, or 16 millwrights in all who, in 
addition, also did pipefitting, welding and rigging. Accordingly, 


36/ This exhibit should be read in conjunction with Respondent's 


“Exhibit No. 12. 
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concludes Respondent, there are available 16 bargaining 
for the reinstated machinists at Emeryville. and Martinez 


To substantiate this figure of 16 available mactir 
jobs, Respondent states that in 1960-1961 the Emeryville f 
covering department was closed out which eliminated the jobs 
of 11 machinists and one helper. In March 1962, the roofing 
plent, except for the fet mill and mastinave machine, was moved 
to Martinez. On July 31, 1959, six machinists and one helper 
were employed in roofing, including one assigned to the felt 
mill. With che advent of the maintenance contractor, the! felt 
mill and helpers' jobs were eliminated, thus leaviag jobs| fer five 
machinists, one of whom serviced the mastivave macaize whe it was 
in operation so that when roofing moved to Martinez, a man still 
was needed at Emeryville to service the mastipave machine. Thus, 
claims Respondent, only four machinists’ jobs were moved out of 
Emeryville. At Martinez an additional machinist was required (or 
a total of five) because of higher production there and because 
the machinists’ work there included the oiling and also certain 
work which prior to July 31, 1959, had been performed at Emeryville 
by other crafts. Thus, when in March 1962, the roofing plant 
was moved to Martinez, the move resulted in a gain for one job 
for a machinist. 


In July 1959, continues Respondent's recital, 
in the paint shop had declined to the point where it no longer 
was sufficient to keep a man busy, and with the advent of the 


independent contractor, the machinist's job in the paint plant 
was eliminated. Shortly thereafter, the storekeeper's job was 


eliminated and also the helper in the track shop. With the 
elimination of the linoleum and felt base plants and the | ‘removal 

of the roofing plant, alleges Resvondent, the demands upon the main 
shop at Emeryville were reduced to the point where there) was need 
for only five men instead of twelve. 


Moreover, Respondent argues, even if the Union: ‘counsel's 
argument that the contractor employed more men than the number of 
jobs available is true, the number of men employed by the contractor 
is not an accurate massacre of machinists’ jobs available because the 
independent contractor's men did all of the work which formerly 
had been done by crafts other than the machinists, including the 
following who were terminated: ten electricians, nine pivefitters 
and five riggers and welders. Accordingly, Respondent Company 
concludes, during the backpay period, there were 16 jobs for 
maintenance machinists, including working foremen and mechanics, 
at the. Zaeryville and Martinez plants and no jobs for helpers. 

It is the General Counsel's position, however, that the 
yardstick which should be used in determining the available number 
‘o£ jobs is to start with the 53 men involved and deduct from that 
number the stipulated reductions but ke fails i. state in his brief 
a definite figure. 37/ However, during the course of the nearing | 
he claimed that it should be found there wore 14 jobs available at 


37/ It would appear that this figure would be 31 ee 
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Emeryville which includes ovo millwright: who serformed pipefitting, 
weldizs end rigging. At Marcinez, he states, caere were cight men 
from Harch 1, 1962, to November 30, 1962: seven men from December 1, 
1963, to June 36, 1964,a:.d irom July 1, 1964, to January 18, 1965, 
six men, including one men who did riveficcing, welding and rigging 
or a total of 20 machinists as oi the end of .n2 Sackpay period: 

14 at Emeryville and 6 at Martinez. 


Conclusions 


The following fects are either stinuleted or uncontradicted. 
There were 53 men on the maintenence unit seniority roster on July 31, 
1959: 39 machinists, 4 helrers and 10 engineers and firemen in the 
powerhouse. On October i, 1966, the Company discontinued its Emeryville 
floor covering plant. On July 1, 1961, its Emeryviile linoleum plant 
closed. About December i, 1961, the central warehouse was demolished. 
Oa March 1, 1962, the roofing plant was moved from Emeryville to 
Martinez wnen Resvondent opened a cew plant there. On February 1, 

1964, automatic controls were installed in the powerhouse eliminating 
the need for five firemen. When the powerhous: was discontinued 

on Cctober 21, 1967, the five remaining ensineers’ jobs were abolished. 
It would appeer, ti:erefore, that the closing 2f the floor covering 
department resulted in the loss of 12 jobs; the demolishment of the 
central warehouse eliminatecé another job, anc the move to Martinez 
resulted in a gain of one job. accordingly, and since there 

were 43 machinists and helpers in tie unit, the number of jobs 
remaining, exclusive of the powerhouse, was 3] as of September 14, 
1962, the beginning of the backpay vericd. 

However, with che demise on Juiy 31, 1959, of the maintenance 
machinists and helpers unit end with the advent of the independent 
contractor shortly thereafter, working conditions changed drastically 
due to shutdowns and various technological transformations. Work which 
previously had been performed by pipefitters, welders and riggers 
was done by thegmillwrights employed by the independent contractor. 

No helpers were ‘used by the contractor. Work in the felt mill and 
paint shop, which had been performed prior to July 31, 1959, by 
Local 1394's maintenance erployees, was performed after that date 
by IINU millwrights and ILNU production employees, respectively. 
Noteworthy is the fsct that rigging, pipefitting and welding dutics 
which were not a part of Local 1394s unit work prior to July 31, 
1959, have been performed by its members since their reinstatement 
in March 1965, at doth the Emeryvilie and Martinez plants. 


Based ‘upon an analysis of the hours worked from December 24, 
1963, to Janeary 22, 1965, by the millwrights employed at Emeryville 
by the independent contractor, it is found that approximately 14 men 
were employed at Emeryville during the backnay period. 38/ The 
number of maintenance men reouired by the indenendent contractor a 
to €ervice the Martinez plant was five. 39/ Two jobs, one in the ~ 


38/7 See Respondent's Exhibit No. 18 and Union's Exhibit No.21; 9.37, note 134.> 
= When the Martinez plant was opened in March 1962, there was an 
unusual amount of capital construction, reconstruction and 
alterations incident to getting this new plant into overation. 
Consequently, she independent contractor employed eight 
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paint department and another in the felt mill, performed by ILWU 
men during the backpay period, still exist. Respondent's assigning 
these jobs to the main shop has no pertinency insofar as determining 
the number of jobs available. The reassignment of these jobs did 
not’ result in their elimination as there is still’ a need for them 

in the paint shop and felt mill. Accordingly, these two jobs which 
were performed by Local 1304's members prior to their cermination 
should be reassigned to then. In sum, the number of maintenance 
machinists’ jobs availabie are 21: 14 at Ereryville end 5 at 
Martinez and 2 in the paint department and felt mill. 4O/ | 


Pension and Retirement Benefits 
For Hiatus Perioc 


The issue concerns the Company's obligation, if any, to 
the 53 dischargees for the period from August 1, 1959, to September 14, 
1962, referred to herein as the hiatus period, for which the Board 
ordered no backpay. This arises because the Board in its supp lemen- 
tal decision ordered that backpay should begin on September 14, 1962, 
rather than July 31, 1959, the date the employees were terminated. 
The General Counsel contends that each of the terminated 
employees is entitled to current service benefits for the period 
from August 1, 1959, to the end of the backpay pericd and not merely 
for the backpay period itselt which begins on September 14; 1962, 
* and ends January 18, 1965. Fach terminated employee, he argues, 
is entitled to full participation in Respondent's Retirement Plan 
from August 1, 1959, to January 1g, 1965: 41/ It is his theory 
that retirement credits for the hiatus period are mere in the nature 
- 16 -of continuous service benefits, like seniority rights, rather than 
backpay as such and that the Board's award suggests there is a period 
of continuous service as to all employee rights and benefits except 
backpay per se. His basis for this contention is that the Company's 
Retirement Plan itself provides that “continuous employment" shall 
not be broken by layoffs up to 12 months, leave_of absence or ilitary 
service. Moreover, asserts the General Counsel, exceot in thé case 
of employees who have already retired and would be entitled to an 
adjustment to their pension income, retirement credit for the hiatus 
period and the backpay period would not call for- any present payment 
to employees. 


The award of the Board which requires that the employees 
are to be offered reinstutement “without prejudice to their seniority 
or other rights and privileges" is interpreted by the Union to mean 
that the 1959-1962 hiatus period is a period of continuous employment 


ST i 
millwrights the first year of the backpay period which number 
continued to decrease progressively until January 1965, when 
the number of men required to maintain the plant numbered five. 
The reorganized and reconstituted unit of reinstated employees 
presently provides for no helpers. The basis for this finding 
is the cogent fact that no helpers, only maintenance machinists, 
are mentioned in the parties' eollective-bargaining agreement 
executed in July 1965. [ 

4l/ See Respondent's Exhibit No. 6. 
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for computation of all other benefits, even if no backpay is due. 
Therefore, counsel for the Union contends, that when the employee's 
retirement benefits are computed, a retrosvective reference must 

be made to wnat he actually earned during his active employment. 
Accordingly, he argues, the Board's requirement that a dischargee 
should not be deprived ef his other privileges of employment must 

be interpreted so as co allow a cdischargee pension credits for the 
1959-1962 hiatus period even though no backnay is awarded for that 
period on the thecrv chat it should be accorded cognizance by requiring 
the 1959-1962 hiatus period to de considered one of continuous service. 
Consequently, he; contends, it snmoulid be determined wnat the employee 
would have earned during this hietus period (even though he is 
entitled to no dackpay during this hiatus) by allowing him pension 
credits for thet time. Thus, the Union's position is that the 
terminated employees are entitled to “prospective future retirement 
benefits” whether or not they were employed by the Respondent or 

made any deposits into the pensicn fund during the Ee 
hiatus period. 42/ 


Union*s counsel takes this theory one step further arguing 
that although eariy retirement benefits are a legitimate deduction 
to the extent that the dischargees are entitled to backpay, nevertheless, 
“early retirement denefits for the hiatus period are not a legitimate 
deduction because [they] did not receive any backpay in this period." 
In resolving this issue, states the Union, the question that arises 
is the responsibility oz the-Company for pension benefits to be paid 
after retirement which are computed on the basis of what an employee 


“would have earned” in this 1959-1952 hiatus period if he had been 
employed. What is involved, ‘the Union emphasizes, is the comoutation 
of "future benefits” rather than the computation and award of backpay. 


Furthermore, the Union argues that tue Company has tacitly 
accepted the principle o= retirement benefits for the hiatus period, 
£.e., thet service curing 1959-1962 should be counted as it does 
this in determining employee eligibility for increased vacations 
where these employees have been reinstated to their former or 
substantially equivalent jobs. This, claims the Union, is a cost 

- 17 -item to the Company but it is not payable until the increased 
vacation is actually taken. The same rationale, the Union argues, 
should apply to pension benefits so that retirement benefits would 
be determined as though 1959-1962 was a pertfod of employmenc. 
Accordingly, the Union claims, the only meaningful way to consider’ 
this a period of continuous employment is to credit the employees 
with "current service benefits,” as that term is used in Section 12 
of the Retirewent Plan for the earnings he would have received if he 
had been employed in the hiatus period from August 1, 1959, to 
September 14, 1962. 43/ In short, Union counsel's argument is 


427 See Union's Exhibic 22 which details the Union's contention 

as to what the monthly pensions should have been for those 
* individuals: who retired in the veriod from August 1, 1959, 

to January 18, 1965, if they had been given continuous 
credit for both the hiatus and backpay periods. 

43/ Section 12(a) of Respondent's Exhibit 6 provides: "The 
current-service benefits {shall be computed according to a 
detailed formulaj." Section 12(b) provides that "the 
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reduced to the proposition that when an employee retires, his pension 
should be computed so as to accord the employee continuous) service 
during this hiatus period at a rate of pay that he would have 

earned during that period of time. ° 

x It is also the contention of the Union that pension credits 
under the Company's Retirement Plan (Section 26, Respondent's 

Exhibit 6) which would have accumulated to the accotnt of [claimants 
had they been in employment during the hiatus period, are ‘akin to 
"other rights and privileges" protected with reinstatement rather 
than wages which would be part of backpay. The suppienental 

decision listed reinstatement "without prejudice to their seniority 
rights and privileges" separately from the requirement to make the 
said employees "whole" with backpay. from the date of tne decision 

to the offer of reinstatement. This, Union's counsel contends, 

means that while bacizpay is not due for the hiatus period, this 
1959-1962 period is a period of continuous employment for’ “seniority 
rights and other privileges." 

The issue that arises is the responsibility of Fibreboard 
for "present service benefits", [Section 12(2) of the Pian] which 
are translated into income only after retirement, accumulated by 
the employee during the hiatus period based on what he would have 
earned in this period. It is argued that such accumulated credits 
which would result in benefits oly at some future time are not 
backpay, but rather a component of rights and privileges of employ- 
ment, like seniority, which must not be prejudiced in reinstatement. 
Reinstatement "without prejudice to. . . other rights and 
privileges" includes the pension credits aa employee would have 
received had he been in service continuously from the time of his 
termination to the offer of reinstatement, claims the Union. These 
pension credits can only result in payment, if at all, at'a future 
retirement date. Accordingly, the Union's argument conclides, 
these credits are not backpay, but rather the right to future pay, 
and are not subject to the tolling of backpay in the hiatus period. 


Respondent counsel's analysis of the Union's argument is 
that if this. theory were to be given credence, then in determining 
pension benefits which would become payable on normal retirement, 
the terminated employees would be treated as if they had made pension 
contributions throughout the 1959-1962 hiatus veriod. If this theory 
were accepted, he argues, Fibreboard would not be credited with early 
retirement benefits paid during the hiatus; the dischargees would be 

- 18 -credited with earnings during a period for which they were denied 


backpay; they would be credited with pension plan deposits which 

they never made; and, therefore, entitled to be treated during 

the hiatus period as having been actively employed and earning 

wages and at the same time as being retired and entitled ‘to pension 
benefits. "Aside from the irrational nature of the Union's contention," 
the Respondent argues, “it ignores the fact that Fibreboard as well 

as the employees contribute to the pension plan." This theory, if 


current-service compensation, upon which current-service 
benefits shall be based, shall be the compensation received 
during each calendar year or portion thereof, of participation 
in the Plan." 


22 


accepted, states Company's counsel, would require it to pay, in 
addition to its own contributions for the hiatus period, the 
contributions of che discharged employees. -This is untenable, it 
is urged, as pension contributions paid by an employee are part of 
an employee's pay. Thus, concludes Respondent, the Union seeks 
beckpay for the hiatus period contrary to che Boare's order which 
limits backoay to the period from September 14, 1962, the date of 
its supplemenzal decision, to January 18, 1965, the stipulated 
termination dac2 of the backpay period. 


: Conclusions 


The terminated employees should not be entitled to any 
monetary awerd for the hiatus periog but they are entitled to certain 
credits, explicated below, for this period of time as if they actually 
had been in ccatinuous service. Thus, they shovwlé be accorded those 
rights which are given thea under Sections 6{b), 13(a), 14 and 15 of 
the Retiremen= Flan which provisions make ‘ength of service 2 factor 
to be coeasidered! in determining their eligibility to participate 
under the Retirement ?ler; namely, their minimum and maximum 
benefits, Geeth benefits, and the vesting period for retirement 
benefits. 


The General Coznsel's ergument that each terminated employee 
should be accorded the option of electing to receive current-service 
benefits for the hiatus period, along with the obligation of paying 
the required pension deposits or having said deposits treated as a 
deduction against the beckpay due hi= or waiving current-service 
benefits, 2Jong with the acceptance of net backpay due him, without 
deductions for pension deposits, is without merit and without 
precedent. 


If the General Counsel's theory cannot be accepted, the 
Union's contention that the terminated employees should be given 
credit for deposits which they did not pay into the Plan curing the 
hiatus period is an a fortiori sitcation. These argunents, regardless 
of how they ere characterized arc, nonetheless, if given credence, 
tantemount to finding that the dischargees are encitied to backpay 
for the hiatus pericd. Not only would chis violate the Board's 
backpay order to excicde the period from August 1, 1959, to 
September 14, 1962, but no prececent for such cn unorthodox 
concept has been cited by Counsel nor is the Trial Examiner 
aware of any Board dezision so holding. 


It would appear thac both the General Counsel and Union's 
counsel fail te distinguisn the substantive incidences which flow 
from a break in' service in computing pension credits as contrasted 
with crediting en employee with cernings during the hiatus period 
when he was not working. This is perticularly so, when it is 
considered that the mzjor portion of the funds for this vlan is 
contributed by the Company based upcen the covered payroll of each 
employee plus a past service contribution. However, no credit is 
received, insofar ss the dollar amount of the pension is concerned, 
during a break in the employee's service except for vesting carly 
retirement. Accordingly, the General Counsel and Union's contentions 
are found to be without merit and, therefore, must be disallowed. 
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Compulsory retirement date for those 


discharges over 60 years of age on 
January 1, 1958 


The parties disagree as to the automatic or compulsory 
retirement dates of seven employees. 44/ Under the Retirement 
Plan of the Company, individuals normally retire wnen they reach 
the compulsory retirement age of 65. It was stipulated by the 
parties that employment terminates at the compulsory retirement 
date and thus ends dackpay eligibility. The General Counsel and 
the Union contend that January 1, 1963, is the appropriate date 
for each of the seven men. Each of these seven men had reached 
age 60 on January 1, 1958, their “unit eligibility date" | 45/ but 
had not yet attained the compulsory retirement age of 65. 


Section 17(b) of the Retirement Plan provides as 
follows: 


For participants who have attained age 
sixty (60) but have act yet attained the age of 
sixty five (65) at [January 1, 1958], 46/ the normal 
retirement date shall be the first day of any calendar 
month elected by the participant following the attain- 
ment of age sixty five (65), but not later than the 
first day of the calendar month next following the 
attainment of the fifth birthday subsequent to 
{January 1, 1958]. 47/ 

Respondent states that under the wording of Se¢tion 17(b) 
of the Retirement Plan, supra, thé compulsory retirement dates of 
these men fell prior to the commencement of the backpay period. 
Moreover, claims Respondent, the compulsory retirement dates and 
their method of computation is so clearly explained in the Plan 
itself that the General Counsel and Union should not be permitted 
to change it by parol evidence which they seek to do as detailed 
below. 


The General Counsel and Union allege that the Union and 
Respondent had entered into an oral agreement in 1957, amending 
Sections 6(d), 17(b) and (e) of the Retirement Plan so that those 
members of the unit who joined the plan and wno were over age 60 
as of January 1, 1958, but not yet 65, weuld not be required to 
retire until five years after that date, or January 1, 1963. These 
oral representations by the Company, claims the Union and General 
Counsel, were part of the basis for the Union accepting the Retirement 


5 

447 Gronberg, Holmes, J. P. Johnson, Capps, Crispino, Hamidy 
and Bennett. 

45/ See Respondent's Exhibit No. 6, Section 7(d) (1), vage 16, 
“Retirement Plan" and Exhibit B of Respondent's amended 
answer, which provides that the unit eligibility date for 
East Bay Union of Machinists, Local 1304, United Steelworkers 
of America, AFL-CIO, the Union herein, shall be January 1, 
1958. See also Section 17(e), page 33 of the Plan. 

46/ Section 17(e). 
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Plan. Accordingly, they urge, these seven men should not be forced 
to retire carlier than they had been informed by Respondent that 

they would have to retire. This, alleges the Union, was the mutually 
understood interpretation of the language of Section 17(b) and (e) 

of the Retirement Plan. .This interpretation, states the Union, was 
reiterated by the Comoany in early 1965, in the negotiations which 
eventuated in an agreement between the Union and Company, effective 
July 15, 1965. 


The Union claims that its Exhibit No. 16 is ea written list 
of retirement dates of all the unit employees supplied to the Union 
by the Company during the 1965 negotiations which confirms and 
validates not cnly this purported oral agreement but the exhibit 
itself shows thst the retirement dates of these men to be January 1, 
1963. Additional corroboration of this oral agreement, claims the 
General Counsel and the Union, is evidenced dy ¢ letter dated 
March 24, 1965, with an attached Schedule "A" (Union's Exhibit 
No. 17), which the Company's counsel wrote to the Board's Regional 
Office and reveals the Company agreed that those members of the 
plan over 60 years of age on January 1, 1958 (the unit eligibility 
date), nad five years from the time they joined the Retirement Plan 
or until January 1, 1963, before they would be required to retire. 
Thus, claims the General Counsel and Union, there was en oral agree= 
ment by the Cocpeny that these men, whose ages were between 60 and 65, 
as of January i, 1952, and who neeced five years to auelify for the 
Retirement Plan, would be permitted ro work for five years from 
Januery 1, 1958, the cate they joined the Plan, or until January 1, 
1963, in order to qualify for a pension. 


crgued at the hearing that 
Section 17, page 32 of the Ketirenent Plan vrovides ior "deferred 
ha 


Tne Generai Counsel siso 


retirement” in certain instances. “The retirement plan," he states, 
"does not make sny attempt to cover 21: of the possible instances 
where deferred retirement would be anorzpriate” which accounts for 
the genesis of this purported oral azreement. To substantiate this 
theory, the Gexeral Counsel refers to Section 1f waich he claims 
provides for deferring an employee's retiremens date if certain. 
conditions are met. 48/ His argument continues that “deferred 
retirements ate mentioned in the [plan] but not clarified, and 
therefore oral evidence is admissible" te show "deferred retirements" 
were granted these seven employees. 


Respondent revlies, however, thet the situation in issue 
is specifically provided for in Scetion 17/b), page 32 of the 
Retirement Plen, at nege 19, sunre. The Respondent Company's 
explanation for this letter (Union's Exhibic No. 17), which it 
sent to the Regional Office on Merch 24, 1965, in which reference 
is made in Schedule A to these seven men as follows: "Retirement 
date 1/1/63" as being the result cf a careless error end careless 
reading of the retirement plan provisions by the company clerk 
who prepared the data. 


48/ Section 18 provides that an employee may remain in active 
oe employment! after his normal retirement date, for a neriod not 
to exceed 12 months, if the Plan's Board of Directors so approve, 
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The Testimony 


| 

David Arca, Recording Secretary of Local 1304, a junit 
employee, who worked in Respondent's paint department at the Emeryville 
plant, testified that he was present at all che negotiating sessions 
between the Company and the Union in 1957, Arca testified it was 
orally agreed at that time between Company and Union conferees 
that "those members [of the Union] who were over 60 years of age 
would have five years from January 1958, before they would 'be 
compelled to retire." . 


Lloyd Ferber, Business Representative for Local 1304, the 
Union herein, testified that he was present at the negotiations in 
1957 and also in 1965 when a collective-bargaining agreement was 
executed on July 7, 1965. 49/ He testified that in November 1957, 
during the course of bargaining negotiations, he asked the| company 
officials to permit the machinist members of Local 1304 who were 
over 60 years of age and who would not have the requisite five years‘ 
service to quelify for a pension at age 55, to be allowed to work 
five years after the effective date of the Plan, which was) January 1, 
1958, or until January 1, 1963. This union proposal, testified Ferber, 
was agreed to by the company representatives. 


Ferber also testified regarding negotiations between the 
Company and Union that began after the Supreme Court's Fibreboard 
decision and which led to the execution on July 7, 1965, of a 
collective-bargaining agreement. He stated that the union revresenta~- 
tives asked the company negotiators why certain named dischargees had 
not been offered reinstatement. The company representatives, testified 
Ferber, produced and showed the union negotiators a compilation 
captioned "Retirement Plan Status of the Members of the East Bay 
Union of Machinists, Local 1304, terminated on 7/31/59." 50/ This 
compilation shows the compulsory retirement dates of the seven 
employees to be January 1, 1963. | 


Robert Baldwin was employed by Fibreboard from January 
1956 through October 1959, as a personnel official. In 1957, he 
met at various times over a period of 2 to 3 months with officials 
of all the unions who represented employees at the Emeryville plant, 
including Local 1304, the Union herein, to explain the Company's 
Retirement Plan to them and to answer their questions regarding the 
Plan. 51/ Baldwin testified that at none of these various informa- 
tional meetings were officials of Local 1304 told that employees 
whose ages were between 60 and 65 on January 1, 1958, would be 
entitled to work five years after that date in order to qualify 
for pensions under the Retirement Plan. The Company introduced 
additional evidence showing that employees belonging to other unions 
at the plant who were over 60 on the Plan's effective date, neverthe- 
less retired at age 65, before putting in the required five years to 


G97 Respondent's Exhibit No. 10(a). 

50/ See Union's Exhibit No. 16, particularly, the fourth column 
headed "Compulsory Ret. Date." 

51/ See Respondent's Exhibits Nos. 23, 24(a) and (b). 
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qualify under the! Plan, and one such employee was Floyd Turner, a 
member of che Pulp, Sulfite and Paper Mill Workers Union which union 
became affiliated with the Plan on February 1, 1958, one month after 
the Union herein and who was compelled to retire at 65 before putting 
in five years under che Plan. S2/ 


° R. C. Thuzann, a comany cfficial, attended all the 
informational sessious in 1957 which also were attended by officials 
of 211 the various unions representing Resoondent's employees. At 
these meetings the Pian was expleined and copies of the Plan distributed 
to the union representatives, The Plan was discussed by those 
present and questions asked by the union orficials were answered 

by company representatives, Yhumwnn testified that one of the 
questions iavelved corpulsory retirement dates vhich he expliined 

to 2%] present, inciuding Local 1304's representative. He denied 
thar at any cf these meetings or at 2ny other time, he or any 
company representative stated or representeG to the Union, that 

an employee who on January 1, 1958 (rhe unit cligibility date of 
Local 1304), who was between the ages of 60 end 65, would have five 
years from Janu2ry 1, 195¢, before he would be required to retire. 


The issuc to be decided is whether these seven terminated 
employees who were between 60 and 55 years of age on January 1, 
1952, had their compulsory retirement dates postponed to January 1, 
1963, by an oral agreement alleged to have bcen entered into by 
‘the Company and Union officials. 


Conclusions 
It is found thet the compulsory retirement dates of 

Gronberg, Holmes, J. P. Johnson, and Capps occurred prior to 
Sertember 14, 1962, the beginning of the beckpay period. Crispino’ s 
compulsory retirerent date was October 1, 1962, and Hamidy. and 
Bennett, December 1, 1952. 53/ Fer the recsons ereinafter 
explicated, Union Representative Lloyd Ferbder’s ‘testinony is not 
‘eredited that he cede an oral ezreement with R. C. Thumenn, a 
compeny official, that these mer who were over 6U years of age on 
January 1, 1958, would be ailewed five years or until January 1, 
1963, in order for them to be eligible to quality for benefits under 
the Retirement Plan. Corroboretive of this finding is the following 
letter dated June 21, 1957, bearing the signatures of Ferber and 
Arca, union officials, to the Coupany which reads as follows: 


The Fibreboard pension plan has deen presented to 
the members of this union working in your plant, and 
has deen accepted by the Machinists in principle. 
However, there is onc point we would like to ask to 

. be clarified and also as% fur consideration on, that 
is the fact that the machinist group were off work for 
some 14 weeks through no fault of their ow during the 
year 1949 due to the labor difficulties with another 
union, We 2re requesting that an adjustment be 


ee 

52/ See Respondent's Exhibits Nos. 25, 26, 27, and 28. 

53/ Another employee, L. R. Jobe, died on ovenber 4, 1959, prior 
to the date the backpay period commenced. 
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considered for the above-stated period. We believe 
such adjustment could be made in accordance with 
Section 2, paragraph 1, page 23, of the Fibreboard 
pension plan. 54/ : 


It seems incongruous that this matter referred to in the letter above, 
which is much less important than the alleged five-year oral agrec- 
ment, was in writing and, yet, the waiving of the five-year cligidility 
period was alleged to have been agreed to orally. It is not too 
unreasonable to assumc, therefore, that no such oral agreement, as 

the Union claims, ever existed. Further confircacion of this finding 
is evidenced by Respondent's Exhibit No. 29, a ietter from Ferber to 
the Cormany dated December 4, 1957, ratifying an oral agreement 
previously reached in the course of acgotiations regarding the 
Retirement Plan. This shows the union officiais knew the proper 

way to validate a previously agreed upon oral understanding; was t9 

put it in writing. By analogy, it is found no such oral agreement 
existed. : 


With respect to the letter written on March 24, 1965, by 
Attorney Plant, Respondent's counsel, to M. C. Dempster, a compliance 
officer of the Board, in an effort to obtain an agreed computation 
of backpay and which lists the retirement dates of these men as 
January 1, 1963, it is believed this was a coincidental error and 
not confirmation of the fact that the Company agreed that the retire- 
ment dates of these men were January 1, 1963. 55/ Nor is it believed 
jit constitutes an admission against interest as this letter to the 
Regional Office was written in the course of settlement negotiations. 

Section 17 of the Retirement Plan as amplified by sub- 
section (ce), clearly and unambiguously states that "the normal 
retirement date of employees who have attained age 60 but not 65 
on January 1, 1958, shall be the first day 2£ any calendar month 
elected by the participant following the attainment of age 65 but 
not later than the first day of the calendar month next following 
the attainment of the fifth birthday subsequent to January 1, 1958." 
The contention of the Ger.eral Counsel that Ferber's testimony of 
this alleged oral agreement with Thumann is dispositive of the issue 
4g without merit. This testimony is neither credited nor is it 
“gubstantial evidence." 


Assuming, arguendo, such an oral agreement was made, 
nevertheless, reliance on it would be a violation of the parol 
evidence rule. The Board has held it will not accept parol evidence 
to establish modification of a written document; 56/ nor to explain 
its terms if the language speaks for itself, 57/ as it is presumed 
that all oral understandings on the subject matter are merged in 
the written instrument. 58/ In view of the fact that the pertinent 
provisions of Section 17(e) of the Retirement Plan are clear and 
unambiguous and are not reasonably susceptible of a different 


a 

54/ Respondent's Exhibit No. 20. 

55/ Sce Union's Exhibit No. 17 and Respondent's Exhibit No. 28. 

56/ Jersey Contracting Corporation, 112 NLRB 660. 

57/ Electro Netallurgical Conpany, 72 NLRB 1396; Hood Corp., 147 NLRB 273. 
$8/ Petersen & Lytle, 60 NLRB 1070, Footnote lL. 


interpretation, there is no occasion nor need for the interpretation 
proposed by the General Counsel and Union. 59/ 


Nor is the Union's argument well taken that Sections 17 
and 18 of che Retirement Plan which provide for deferred retirement - 
egntrolling. These sections are inapplicable as they have reference 
to @ situation where the Board of Directors may defer an employee's 
retirement for e maximum cf 12 months. This is not the case here. 
Accordingiyv, it is feund that che compulsory retirement dates of 
the seven individuals named adove occurred on the following dates: 


Gronberg February 1, 1962 
Caprs ; June 1, 1962 

J. P. Johnson August 1, 1962 
Holmes September 1, 1962 
Crispino October 1, 1962 
Haridy December 1, 1962 
Bennetc December 1, 1962 


Seversnce Payments 
——————— 


It was agreed by the parties that severance pay is 
remuneration given en employee when he is terminated but for which 
he did not do eny actual «ork. Commerce Clearing House "Dictionary 
of Law Terns, Second Edition--1953" at page 112, defines “severance 
pay" as "A lump-sim payment by an emoloyer to a worker whose employ- 
ment is perzanently ended, usually for causes beyond the worker's 
control. The payment is in addition to any back wages due the worker." 
It would seem implicic in paying suci sim as a dismissal wage that it 
is being paid to the terminated work: "in recognition of services 
rendered. . . «. The idea dehind dismissal wages is to aid the 
worker while he is seexing employment elsewnere or adjusting himself 
to a new job." 60/ 


The Company contends that severance payments made to the 
‘employees on July 31, 1959, at the time they were terminated, should 
be deducted from any backpay to which they are found entitled. Both 
the General Counsel and Union disagree with the Company's proposition. 
The General Counsel claims that severance payments made prior to the 
commencement of the dackpay period should not be allowed as a credit 
against backpay, because such payments were in lieu of wages during 
a period for which ao backpay is due. He conceded severance pay is 
a proper credit against backpay but only where severance wages were 
paid during « period of time when backpay was accruing, but here, 
he argues, the severance wage was paid prior to the date of discharge 
and since backpay was not accruing at the time, it is nondeductible. 


The Union also denies Respondent’s contention that severance 
payments should be a deduction ageinst backpay because these payments 
were not made by the Company to the terminated employees during, the 
backpay period but prior thereto, namely July 31, 1959. Inasmuch 
as the backpay period did nor commence to run until September 14, 


59/ Century Papers, Inc., 155 NLRB 358, 361-362. 
60/ Labor Dictionary, P. H. Casselman (1969) Philosophical Library, 
New York, N.Y. 
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1962, argues the Union, this is not a valid deduction as there were 
no continuing severance payments to be deducted from backpay. The 
Union claims that those Board decisions allowing severance pay as 
an offset apply only to payments made during the backpay period and 
not, as here, where no backpay was awarded by the Board from 1959 
to 1962, the so-called hiatus period. 

Respondenen in answer to the General Counsel and Union's 
contentions, states that upon termination of the employees, and in 
consideration of severance of the employment relationship, Fibreboard 
paid each of them a dismissal allowance based upon yeats of service 

in order to tide them over until they found other employment. It is 
the Company's theory that by reason of the Board's order requiring 

the terminated employees reinstatement and bacicpay, employment was 

not in fact severed and the consideration for the severance allowance 
failed. ‘Therefore, argues Respondent, it is entitled to be credited 
with the amount of severance allowance against bacxpay for the 
following reasons: (1) it was not given as wages but in consideration 
of the severance of the employment relationship and (2) by reason of 
the Board's supplemental decision, the employment relationship was 

not severed and the consideration for the allowance failed. 


Conclusions 


The General Counsel and Union's theory which would make 
severance payments deductible dependent on whethey they were paid 
during the backpay period is a distinction without a difference. Wo 
authority nor convincing reasons are given for this distinction. 

The undeniable fact is that a severance allowance for 2) weeks" pay 
was made in good faith and in contemplation of the employment 
relationship being terminated. It was not severed inasmuch as 
the employees have been ordered reinstated, so that not, to permit 
the deduction of these payments would be equivalent to penalizing 
the Respondent as the purpose behind backpay order is to make an 
enployee whole and not to aggrandize him by ordering Respondent 
- to pay twice. 61/ Moreover, since the terminations were nullified 
by the reinstatement order, this resulted in a failure of considera- 
tion. It is found, therefore, that the equitable solution is to- 
permit deduction of these severance payments. from the amount of 
gross backpay owing. 62/ } 


Interest on Backpay 

‘There is disagreement among the parties as tol whether 
these terminated employees who are entitled to backpay should also 
receive interest in view of the fact that the Board's supplemental 
decision contained no order that interest be paid. 


617 See page 36, intra. 

62/ The General Counsel's contention that these severance payments 
were not discussed with the Union is not borne out by the facts. 
The original decision states that these severance payments were 
negotiated with the Union although not called for under the terms 
of the collective-bargaining agreement. 130 NLRB at page 1573. 
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Concitsions 


Originally, the Board did not order payment of interest 
on the net backpay award where it was not required by the Board's 
original order. (63/ Later the Board allowed interest on earnings 
lost as a result of "discrimination," even when the original order 
was silent thereon. 64/ Thereartter, the Board on December 21, 1956, 
did not disturb a Triai Examiner’s holding that interest should accrue 
on @ quarteriy basis from the end of each ouarter for which backpay 
is owed with interest at 6 percent per annum. 65/ It is, therefore, 
recommended that interest be paid on the net backpay from September 14, 
1962, as provided in Isis Plumbing & Heating Co., 138 NLRB 716. 


Whether certain terminated emplovees 
forfeited their rvichts to reinstatemenc and 
backpay because of aliezed picket-line violence 


Immediately after the Respondent Company terminated the. 
unit employees on July 31, 1959, Easc Bay Union of Machinists, 
Local 1304, Unicec Steelworkers of America, AFL-CIO, the Union 
herein, established a picket line at -the Emeryville plant at 6 p.n., 
on the same day. On August 10, 1959, Ray Bradford, International 
Representative of the Pulp and Sulfide Union, which represented some 
of the Company's employees, was stopped by Lincoln Beck, a picket and 
member of Locai 1304. As Bradiord attempted to enter the plant 
premises, in order to arrange for his members to report for work 
that day, Beck blocked him, then shoved him away from the plant 
entrance and continued to push and shove him until he stumbled and 
lost his balance, whereupon 2 policeman intervened. 


Bradford then requested the police to give him and his men 
(who were Company employees and members of the Pulp and Sulfide Union) 
protection in order that they might report for work that day. While 
the police were considering his request, Bradford spoke to Local 
1304's union officials who were picketing the plant entrance. After 
the conversation ended, Bradford then told the police that the members 
of his union had decided not to attempt to gain access to the plant 
as the officials of the picketing Union, Local J304, had "threatened" 
that if they attempted to come to work that morning "their porches 
would be biown off and 1f£ it took six months to get them they would 
be taken care of by the machinists or by someone." 66/ 


63/ Mooney Aircraft, Inc., 148 NLRB 1057 at 1059. 

64/ Local 138, Internacional Union ot Operating Engineers, 
151 NLRB 972, 474; Lozano Enterorises, 152 NLRB 25%, 260, 
footnote 8: Both these cases involved flagrant cxamples of 
discrimination as distinguished from the present case where 
there was no orthodox discrimination practiced, namely, a 
discharge for union activicies or membership. 

/ American Compress Warc:.ouse, 156 NLRB 267, 276, footnote 35, 

enfd. 374 F.2d 573 (C.A. 5). 
The above recital is based on the credited and uncontradicted 
testimony of R. C. Thumann, Director of Industrial Relations 
for Fibreboard, 
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On August 19, 1959, about 7 a.m., an automobile containing 
maintenance employees was en route to the Company's Emeryville plant 


to report for work. These men were replacements hired by the independent 


contractor to whom the Company had contracted the maintenance work 
formerly performed by Local 1304's members until their termination 
on July 31, 1959. A short distance from the plant, on the street 
leading to the entrance gatc, David Arca, a Local 1304 official and 
one of the terminated maintenance employees, §7/ moved his pickup 
truck from the curb where it was parked to the center of the street 
directly in front of the independent contractor's employees" auto- 
mobile compelling it to Kalt in order to avoid hitting Area's truck. 
While the car was so stopped, it was pelted with various solid objects 
by persons congregated on both sides of the street. None of the 
automobiles were able to enter the plant premises that day. 


Two days later, on August 21, company employees, including 
the terminated employees’ replacements, met at a prearranged location, 
formed a caravan of six to eight cars, and preceeded.in single file, 
one car behind the other, and drove at a speed of approximately 5 miles 
an hour toward the plant. 4s they drove cown the street to the plant's 
gate entrance, in order to go to work, David Arca again drove his truck 
from the curb where it was parked toward the center of the street and 
attempted to block the first car in the caravan from entering the 
plant. This first car eluded Arca's truck by driving around it and 
entered the plant gate. The next car in line, however, was not as 
successful as Arca's trucic rammed into this second auto compelling 
it to come to a complete stop. 68/ Thereupon, men who were standing 
on the curb, on both sides of the street, rushed out into the roadway 
as soon as this car was brought to a2 stop, rocked it back and forth 
until it was overturned. 69/ | 


While tlhe car was in an overturned position, wheels in 
the air, and occupants upside down, some men threw solid objects 
at it, including "a chunk of concrete.” One of the pickets who 
threw an object at the car was Carl Olson, a terminated iemp loyee. 
Olson, from a distance of about 20 feet, threw a plastic bottle, 3 
by 4 inches in size, containing & ounces of yellow paint at the over- 
turned auto but it missed. The police then rushed to the scene of 
the disturbance and under their protection and guidance, the remaining 
automobiles in the caravan proceeded into the plant premises. Shortly 
afterwards, the police and fire departments ‘righted the overturned 
car, and released the trapped occupants. 2 


TS 


7/ David Arca is recording secretary and on the executive board 


and negotiating committee of Local 1304, and was formerly a 
plant steward. 

68/ Arca's version is that this auto "hit the front end of my truck." 
He denied he had any prearranged plan with his fellow union 
members that when he blocked the caravan of cars that they 
would then proceed to overturn the cars of those employees 
trying to enter the plant to go to work. . 

Arca, who worked at the Emeryville plant for 16 years, testified 
he did not recognize any of the men who tipped over the auto. 
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On August 19, 1959, almost 3 weeks after the Union had 
established its picket line at Fibreboard's Emeryville plant, 
Attorneys James X. Parker and Charles Hanger, of the law firm of 
Brobeck, Phleger & Harrison, who represent the Respondent, were 
en route to the plant to transact business. As they approached 
the plant about 10 a.m., they noticed pickets carrying signs 
bearing the legend “Locked Out" in large letters and underneath 
it in smaller printed words "East Bay Union of Machinists, Local 
1304." Both Parker and Hanger testified as follows: As they were 
about to enter the slant premises, Lincoln Beck, a terminated 
employee, walked toward them, stopped Parker by placing his hand 
on Parker's chest and asked him for identification and where he 
was going. Parker answered Beck that he had business in the plant 
and requested him to remove his hand from his chest so that he 
would be able to enter the plant. 70/ Afcer Parker repeatedly 
requested Beck to permit Hanger and him to enter the plant but to 
no avail, Parker's recital of what occurred continues as follows: 
Beck then gave a "head signal" toward the direction of 20 to 30 men 
who were congregated a2 short distance away, whereupon these men came 
over to the location where Beck had stopped Parker and Hanger and 
"surrounded" them in a semicircle. 71/ 


Thereupon Parker asked Beck his name and after receiving 
mo response, one of the men in the group surrounding them whose name 
was Richard Groulx, 2 union official, stepped forward and struck 
Parker in the stomach and in the area of his ear. Hanger, in an 
effort to aid Parker, grabbed Grouix "in a big bear hug, pinning 
Groulx's arms to his side." David Arce, a union official and 
terminated exployee, then struck Hanser twice in the mouth dislodging 
two teeth. 72/ At that point in the attack, two policemen intervened, 
one restraining Groulx and the other Arca, placed them both under 
arrest and drove them to the Emeryville Police Station. Charles F. 
Hanger, the other attorney involved in this incident, corroborated 
Parker's version of what occurred as they attempted to enter the 
plant on August 19. 


On August 24, 1959, the Alameda County Superior Court of 
California, issued a preliminary injunction against the Union 


limiting picketing to two pickets at each gate of the plant. 73/ 
Thercafter, on September 4, 1959, the preliminary injunction was 


modified so as to prohibit al! picketing and congregating by union 
members within 2 blocks of the plant. 74/ The Union and its members, 
Arca, Beck, and Olson, were later cited and found guilty on October 7, 


70/ Beck testified Parker told hin "it was none of my business, 
that they were going to go into the plant.” 

Zi/ Beck denied he gave a prearranged head signal towards his 
fellow pickets to come over to where he was talking to 
Parker and Hanger in order to give him help. 
Arca's denial on direct examination that he struck Hanger or 
that he saw anyone strike Parker is not credited. Nor is Beck's 
denial on direct examination that Arca struck Hanger credited. 
Respondent's Exhibit No. 22(a). : 
Respondent's Exhibit No. 22(b). 
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1959, of contempt of court for violating the injunction of the 
California Superior Cour: by the acts and conduct detailed above. 75/ 
f | 
The question involved here is whether Arca, Beck, and Olson 
‘were rendered ineligible for reinstatement because of their conduct 
described above and thus not entitled to any backpay. 


The Respondent Company contends that by reason of the fact 
thai each of these three men committed violence on the picket line 
maintained about and in the vicinity of the plant, following 
retention of the independent contractor, that they thereby forfeited 
any right to reinstatement and backpay. The Respondent ¢laims the 
Bradford incident, Beck and Arca assaulting Respondent's attorneys, 
preventing employces from entering the plant, the overturning of 
the car, and Olson throwing an object at the overturned automobile, 
jis such misconduct as to bar the three participants from reinstate- 
ment and backpay. Respondent argues that conclusive. proof of their 
guilt is evidenced by the State court's-contempt proceedings ia 
which they were found guilty of picket-line violence. 


The Union, however, contends that the conduct of these 
three men was, at worst, the "animal exuberance” that occasionally 
occurs in the pressure of the strike situation; that there was 
provocation in the employer's “flagrant and deliberate” refusal to 
bargain while "secretly" negotiating to contract out the work of 
men with up to 30 years’ service who only had 4 days' notice of 
termination and that the findings in the State court's contempt 
proceedings are neither binding on the Trial Examiner nor should it 
be considered in the proceediugs at bar. | 

The Union additionally claims there is a more) fundamental 
bar to the admission of the findings and order in the State court's 
contempt proceedings: namely, the three men here involved exercised _ 
their constitutional privilege not to testify at their trial. The 
Union argues that to rely on the record given in the State court 
would be equivalent to penalizing these men for exercising their 
constitutional right not to testify because the State court's 
findings and conclusions were based on a record bare of the three 
employees’ side of the story. 76/ Furthermore, continues Union's 
counsel, Section 10(a) of the Act requires the Board to make its 
own determination of what effectuates the purposes of the Act, 
independently of the determination of any other body. This is a 


te 

75/ See Respondent's Exhibits Nos. 11(a), 11(b), and 12. See also 
General Counsel's Exhibits Nos. 4 and 5, involving ancillary 
Litigation in 1964 and 1965 between the parties in the U.S. 
Court of Appeals and California District Court of Appeals. 

6/ Proceedings which are civil in nature permit an adverse inference 


to be draw from the failure of a party to Testify even where the 


privilege against self-incrimination is invoked. 8 Wigmore, 
EVIDENCE, §2272 (3rd ed. 1940). See also Sterling-Harris Ford, Inc., 
315 F.2d 277, 279 (C.A. 7), cert. denied 375 U.S. 814; Strathmore 


Securities, Inc., Securities and Exchange Commission Release 
No. 8207, December 13, 1967. : 
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question of credibility of witnesses, he concludes, which the Trial 
Examiner is in the best position to make a judgment. The Gencral 

- Counsel states that none of these three former employees engaged in 
any violence or any conduct or misconduct which would warrant forfeiture 
of their reinstatement and bacxpay. 


Discussion 


Where employees engage in picket-line misconduct, 
inhibiting the peaceful settlement of a labor dispute, the Board 
may permit the expioyer to refuse to reinstate those who engaged in 
unlawful activities during a strike, lthough the employer has not 
lawfully dismissed then. 77/ These decisions involving tortious 
activities by strixing employees which are sufficient to restore the 
employer's power of discharge during an unfair labor practice strike, 
in some instances, are difficult to reconcile and not clearly defined 
by the decisions. 78/ See pages 33-34, infra. 


The Supreme Court in N.L.R.B. Vv. Fansteel Metallurgical 
Corp., 73/ indicated thac any acc of employee misconduct during a 
Strike was a bar to reinstatement. The Court held that the "illegal" 
violence of the employees in a "sit-down" strike (seizing and 
maintaining possession of & piant) provided an “independent and 
adequate” basis for the refusal to reinstate them. The Court stated 
that any unlawful and unprotected activity whicn tends to detract 
frou the peaceful settlezent of labor disputes azfords an employer 
the right to discharge offending workers, regardless of his own 
previous conduct. 89/ 


Subsequent cases have recognized che possibility of abuse 
in automatically allowing an uafair labor practice employer to 
discharge strikers for such minor incidents as are predictable - 
adjuncts to a heated strike, and have refused to consider as serious 
enovgh to bar reinstatement certain types of misconduct occurring 
during an unfair labor practice strike. 81/ Thus, the Fansteel 


= SS 

Tif Kohler Co., 128 NLRB 1062. . 

78/ Acme-Evans Co., 24 NLRB 71, 102-103, enfd. 130 F.2d 477 (C.A. 7)3 
N.L.R.B. v. Loneview Furniture Co., 206 F.2d 274, 276-277 (C.A. 4) 
remanded 110 NLRB 1734, the dissent at page 1739; Patterson-Sargent 
Company, 115 NLEB 1627; ".L.R.B. Ve Trumbull Asphalt Co., 

557 Food B41 (C.A. &); and Oneita Knitting Miils, Inc. v. 

K.L.R.B., 375 F.2d 385 (C.8. 4). 

306 U.S. 240 (1939), modifying 98 F.2d 375 (C.A. 7), 

reversing 5 NLRB 930 (1938). 

See Southern Steamship Co. v. N.L.R.B., 316 U.S. 31, where a 

mutinous ship crew's conduct was held to oc such gross 

misbehavior as to preclude reinstatement. 

N.L-R.B. v. Puerto Rico Ravon Mills, Inc., 293 F.2d 941 (C.A. 1); 

N.L.R.B. v. Wichita Television Coro., 277. F.2d 579 (C.A. 10), cert. 
denied 364 U.S. 871; N.L.2-3. v. Cambria Clay Products Co., 

229 F.2d 433 (C.A. 6); See also N-L-R-B. v. Washington 

Aluminum Co., 370 U.S. 9. 
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doctrine has been limited to situations involving a high degree of 

violence and not "minor disorders." 82/ 

The Taft-Hartley amendments added to Section 10(c), a 
proviso which appears to have been designed to delineate some 

. conduct for which an employer might effectively discharge his 
émployees, by providing that an employee cannot be reinstated who 
was discharged "for cause." The legislative history of the later 
enacted Section 10(c) proviso would scem tu indicate that “cause” 
was meant to include many acts of strike miscorduct, such as 
activities proscribed by Section 8(b) and in ceaduct violating state 
and federal penal statutes. 83/ Both the Boerd and courts, it would 
appear, engage in a discretionary balancing process by weighing, on 
the one hand, whether or not reinstatement would effectuate the 
policies of the Act as against the. rights of employees to engage in 
union activities under Section 7 of the Act. 84/ Two cases have 
attempted to evaluate and establish guicelines which will aid the 
trier of the facts in determining what conduct will or will not be 
found to be sufficient cause for an employer to bar an employee 
from reinstatement. 
| 

In the first of these cases, N.L.R.B. v. Thaver Co., 85/ 
the Court of Appeals for the First Cirevit was asked to) enforce a 
reinstatement order for numerous employees who, during the course 
of an unfair labor practice strike, had participated in "coercive" 
activities which the Board had nonetheless characterized as 
protected, in accord with the Reoublic analysis. 86/ The Board 
found that none of the conduct with which it dealt “involved actual 
restraint, violence, or coercion, or conduct which exceeded the 
animal exuberance and mutual harassment characteristic of such 
strike situations." §&7/ Accordingly, the Board held that the 
company committed an unfair labor practice by discharging seventeen 
employees for union activities. This action provoked a strike which 


82/ Republic Steel Corp. v. N.L.R.B., 107 F.2d 472 at 479 (C.A. 3), 
: modified on other grounds 311 U.S. 7 (1940). See Victor 
‘ Products Corp. v. N.L.R.B., 208 F.2d 834 (C.A.D.C.); Socony 

Vacuum Oil Company, Inc., 78 NLRB 1185; Standard Qil Co., 
91 NLRB 783; N.L.R.B. v. Cambria Clav Products Co., 
215 F.2d 48 (C.A. 6); Dalton Telephone Co., 82 NLRB 1001, 1003; 
N.L.R.B. v. Mt. Clemens Pottery Co., 147 F.2d 262 (C.A. 6). 
See Cox, Some Asnects of the EMRA, 1947, 61 Harvard Law Review 1, 
20-22; Vol. 1 Legislative History, LMRA-69, 101, 176, 228, 318, 
333, 434, 537, 542, 558, 563, 8Se, 905, 912, 917 (1948) 5 Vol. 2 
Legislative History, 1572, 1555, 1593-1595, and 93 Congressional 
Record 6518. See N.L.R.B. v. Dixie Shirt Co., 176 F.2d 969, 974 
(C.A. 4); Kohler Co. v. Local 833, 300 F.2d 699, 705 (C.A.D.C.), 
cert. denied 370 U.S. 911. 
Local 833 v. N.L.R.B., 300 F.2d 699 (C.A.D.C.). -L.R.B. Vv. 
Thayer Co., 213 F.2d 748 (C.A. 1). C£. N.L.R.B. ¥. Local No. 1229, 
Electrical Workers, 346 U.S. 464; N.L.R.B. v. Washington Aluminum Co., 
370 U.S. 9, where the Supreme Court noted that "Tt is of course 
true that Section 7 does not protect all concerted activities. . . ." 
213 F.2d 748 (C.A. 1), cert. denied 348 U.S. 883. 
107 F.2d 472 (C.A. 3), modified on other grounds, ; 311 U.S. 7. 
H. N. Thayer Co., 99 NLRB 1122, 1133. 
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was broken by a state court injunction issued on the ground that the 
picketing was being conducted in an illegal manner. The company 
resisted demands that it reinstate some eighty-six strikers. It 
contended that their participation in illegal picketing was not 
activity "protected" by Section 7 of the Act. The Board found that 
the strike and picketing were "protected" activities and ordered 
reinstaterent. 


On petition for enforcement in the Court of Appeals, 
reinstaterent was ordered as to most of the strikers. The court 
said that these exployees who had engaged only in protected activities 
must be reinstated. The strike activity of the remaining employees 
was held not to be protected, but the court said the Board might 
order their reinstatement too, if it should find reinstatement would 
effectuate the policies of the Act and that the unprotected activity 
gid not constitute "cause" for discharge within the meaning of 
Section 10(c). The court remanded the case to the Board to make 
the primary administrative deternination wnether the unprotected 
activity was cause for discharge enc, if not, whether reinstatement 
would be an eppronriate remedy. The court rejected this "protected- 
unprotected” dichotomy as unnecessary and inappropriate where coercive 
strike activities were involved, and stated "The actual questions 
in this case are whether under the circumstances the strike conduct 
was cause for discharge, and if not, whether reinstatement would 
effectuate the policies of the Act." §88/ Although the court thus 
recognized the two questions posed by the addition of the Section 10(c) 
proviso to the Act, it characterized cause as depending upon the context 


of the given case rather than specific acts of misconduct per se. 89/ 


With regard to the application of Section 10(c), the Thayer 
case has threefold significance. The court stated that (1) reinstate- 
ment of employees who have engaged in unprotected activities may, in 
some instances, "effectuate the policies of the Act"; 90/ (2) participa- 
tion in a protected ectivity cannot be "cause" for discharge; 91/ s 
and (3) participation in an unprotected activity is not necessarily 
cause for discharge. 92/ 


In affirming reinstatement of those employees who had 
participated only in protected activities, the court as noted above, 
stated that participation in a protected activity cannot be cause 
for discharge. This statement appears inconsistent with one made 
by the Supreme Court in N.L.2.3. v. Local No. 1229, IBEW, where the 
Court seems to say that certain cypes of activity might constitute 
cause for discharge even though it is protected by Section 7. 93/ 


837 213 F.2d et 754, 

89/ 213 F.2d at 753, footnote 6. 

90/ 213 F.2d 748. 

Q1/ Id. at 755, footnote 13. 

92/ Id. at 753. : 

93/ Employees of a television station were fired for distributing 
handbills demeaning the quality of the station's programs. The 
Board and the Court of Appeals disagreed as to whether a concerted 
activity had to be "unlawful" or merely “indefensible” to be 
beyond the purview of Section 7 of the Act. Jefferson Standard 
Broadcastins Co., 94 NLKB 1507, enf. denied, 202 F.2d 186, 
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The Board in Thayer, on remand, held that reinstatement of 
employees who had engaged in coercive activities could not! effectuate 
the policies of the Act. The Board reaffirmed its originai "protected- 
unprotected" analysis, transferring these strikers to the latter 
category on the basis of the court-imposed finding that misconduct 
can never be protected activity. 94/ It would seem, therefore, 
that the court's definition of the limits of an employer's discharge 
power is to be determined on the particular facts in each case. 95/ 


The second case which establishes guidlines to aid the 
trier of the facts in determining what conduct will bar réinstate- 
ment is the Kohler decision of the Court of Appeals for the District 
of Columbia 96/ which followed the Thayer approach of resolving : 
reinstatement issues. The Board had denied reinstatement: to 
the 90 workers that Kohler had specifically discharged for misconduct. 
Some of the 90 had not participated to any greater degree! than 1,700 
other strikers in the acts of violence committed during the course 
of the long strike. 97/ The Board found that the presence of a 
great number of pickets had resulted in a coercive effect which was 
as serious as active violence, 98/ and thus barred employees from 
reinstatement. 


The court, however, rejected any such basis of disqualifica- 
tion for strike misconduct viewed out of the context of employer 
provocations and unfair labor practices, and remanded the reinstate~ 
ment issue for reconsideration in terms of the Thayer doctrine which 
declares that the seriousness of the employer's unlawful ‘acts and 
the seriousness of the employee's acts must be ba lanced in determining 


whether reinstatement would effectuate the purposes of the Act. 99/ 


In discussing the Thayer doctrine, the court in Kohler did 
not elaborate on the meaning of "for cause" in Section 10(c) as a 
statutory bar to reinstatement, but merely stated that the issue 
was not raised before the Board and, since it is a determination 
within the special competence of the Board, it could not) be treated 
upon appeal. 100/ The court did, however, suggest some! criteria 
for determining when Section 10(c) precludes reinstatement of 
employees discharged "for cause," such as “the employer's unfair 


reversed 346 U.S. 464. The Supreme Court did not discuss the 
Board and Appeals Court disagreement but stated at page 477 
that the employees disparaging their employer's TV programs 
deprived them of the protection of Section 7 because of 
their "disloyaity." ; | 

AR. N. Thaver Co., 115 NLRB 1591, 1596 (1956). 

See N.1..R.B. v. Puerto Rico Rayon Mills, Inc., 293 F.2d 941 
(C.A. 1); N.L.R.B. v. Efco Manuracturing, Inc., 227| F.2d 675 
(C.A. 1), cert. denied 350 U.S. 1007 (1956). But see 
N.L.R.B. v. Wallick, 198 F.0d 477 (C.A. 3). 

Kohler Ce., lee NIRB 1062, 1194, enf. denied, Local 833, 
UAW*AFL-CIO, Etc. v. N.L.R.B., 300 F.2d 699 (C.A.D.C.)5 
cert. denied 370 U.S. 911 

A summary of the facts appears at 128 NLRB 1145-1240. 

128 NLRB 1103-08. : ri 

300 F.2d at 702-04. 

300 F.2d at 705. See the Board's decision, 128 NLRB at 

page 1105. 


labor practices, each employee's job history, and the relationship 
between the acts of miscoaduct and fitness for continued service." 101/ 


In applying the various indicia established by the 
decisions discussed above, and synthesizing their holdings, it 
would appear that in determining whether the employee's conduct 
is so sggravated as co bar reinstatement, the following factcrs 
should be weighed in reaching a judgment: 


(1) The exployer's provocation, if any, in the context 
of reinstatement having as its primary purpose the 
preventicn of discriminatory discharges for union 
activities; 


(2) The post-reinstatement job contact between the 
exployee and employer; 


(3) Whether reinstatemens world exacerbate the future 
employment relationship so 2s to result in decreased 
business efficiency or seriovs aaladjustments to the 
employer's work force and its relaticns with its 

e=p loyees; j 


(4) Whether the employee's conduct is so unlawful 
that his continued employment by reinstatement should 
not be forced on the employer because the nature of 
the discharzee's misconduct renders harmonious 
employer-employce relations improbable; and 


(5S) Whether the empleyce's conduct was so flagrant 

as to render him unfit for further employment so that 

fit would not erly be unreasonable to require his 
reinstatement but it would also net "effectuate the 
policies of the Act" nor "preserve industrial peace." 101a/ 


In applying this test, a caveat of the Thayer case should 
be kept in mind, namely, that certein activity may be unprotected by 
Section 7 withour being “cause” for discharge in the light of all 
the circumstances. 102/ Such a rule is a necessary corollary of 
the propositicn chac the Board may order reinststement of employees 
discharged for participation in unprotected activities. The same 
considerations that lead to the concivsion thet at times the 
policies of the Act may be effectuated by reinstating cmp loyees 
discharged for unprotected activities also require that not every 
unprotected activity should be cause for discharge. 103/ 


101/ 300 F.2d at 705. 

l0la/ Fibreboard Corn. v. N.L-R.B., 379 U.S. 203, 210: "One of the 
primary purposes of the Act is to promote the peaceiul settle- 
ment of industrial disputes by subjecting labor-management 
controversies to the mediatory influence of negotiation." 

102/ N.L.R.B. 7. Thayer Co., 213 F.2d 748, 752 (C.A. 1). See also 
page 32, footnote 101, supra. 

103/ Id. at 755-757. Cf. NLRB. v. Local No. 1229, IBEW, 
346 U.S. 464 at 480. 
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It might be argued that “cause” as used in Section 10(c) 
is a concept not concrete but abstract which is to be applied 
empirically and pragmatically and the definition of which is 
left to the discretion of the Board without any scttled criteria. 
The merit of this interpretation (which accounts for the difficulty 
encountered in attempting to frame any general principles with 
respect to reinstatement situations), is that it enables the trier 
of the facts to weigh the seriousness of employee misconduct 
against the amecunt of employer misconduct in each case in which 
reinstatement is requested, 104/ This sudjective approach, would 
explain the lack of cefiniteness present in some decisions with 
respect to what conduct by striking employees in any given 
situation will be found to be "cause" barring reinstatemeat 
and perhaps affords the Board and courts a ratio decidendi for 
those cases where reinstatement has been ordered for an employee 
whose conduct does not fall within the protection of Section 7. 105/ 


Conclusions 

The nature of Arca's and Beck's conduct has been described 
above in detail. The seriousness of their violent and unprotected 
activities is such that when weighed against the amount of ithe 
employer's provocation, it is believed and found that it would 
better effectuate the purposes of the Act to penalize unprovoked 
violence by not requiring their reinstatement and thus foster 
industrial peace and harmony by strengthening the deterrents upon 
violence by employees. 106/ As for Olson, who threw a smqll, harmless 
plastic vial of paint and missed the target, it has been held in 
similar situations that where an employee fired missiles at auto- 
mobiles that it was not sufficient zrounds for denying reinstate- 
ment. 107/ Accordingly, there is insufficient cause to deny 
Olson reinstatement and backpay. 

Regardless of how Arca's and Beck's unprotected activities 
are analyzed, evaluated, weighed, and balanced in the context of 
the Respondent Employer's nonprovoking conduct and the purposes and 
policies of the Act, the fect remains that reinstating chem would 
be the equivalent of not only ignoring but condoning their unjustifi- 
able violence. To do this, despite the unaggravating nature of the 
Company's conduct and the technical nature of its unfair labor practice, 
would be the same as placing a premium on resort to force instead of 
pursuing available legal remedies and thus subvert the principles of 
law and order which iie at the foundacion of society. To ireinstate 
Arca and Beck, in the face of the prohibition of Section 10(c) and 
| 


104/ = N.L.R.B. v. Thayer Co., 213 F.2d 748 at 753. 

10S/ The legislative history of Section l0(c) indicates the "eause" 
provision was not intended “to change the existing law... a 
93 Congressional Record 6518-19, Sce Cox, The Right to Engage 
in Concerted Activities, 26 Indiana Law Journal 319, 324, 
footnote 24, 


106/ See Section 1 of the Act "Declaration of Policy." — 
107/ Kansas Milling Co. v. N.L.R.B., 185 F.2d 413 (C.A. 110) 


modifying 86 NLKB 925; Horn Manufacturing Company, Inc., 
83 NLRB 1177, 1179 (reinstatement ordered). 
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despite their violent and unlawful conduct, which was one-sided on 
their part, would be akin to according them the same relief to which 
they would heve been eligible if they had engaged in activities 
protected by Section 7 of the Act and thus place a premium on 

force. 108/ 


The premium in this case then, would be approval of their 
illegal acts at no risx to their jobs which would be contrary to the 
explicit Congressicnal mandate in Section 10(c) that: "No order of 
the Board shall recuire the reinstatemeat of any individual as an 
emplovee who has been suspended or discharged, or the payment to 
him of any backpay, if such individual was suspended or discharged 
for cause." It is recocmended, therefcre, that Arca and Beck be 
‘refused reinstatement and any backpay. 109/ 


Fred c. Johnson 


Fred C. Johnson, who worked-for Fibreboard for 23 years 
as 2 machinist, was terminateé on July 31, 1959, when the maintenance 
work was contracted to an independent contractor. After he was 
terminated, ne was employed by a "trailer outfit" (the name of 
which he does!not recall) from November 1959 to approximately 
February 1, 1960, as 2 machinist. It appears he did not work 
thereafter ini the Bay Area. He sold his home and moved on May l, 
1960, From Oakland, Californie, to South Lake Tahoe, California, 
a resort 2rea, which is 180 miles from Oakland. He built a home 
at Lake Tahoe, soved inte it on Juiy 1, 1960, and went into the 
real estate business, building, buying and selling homes. Since 
he moved nis residence to Laxe Tahoe on May 1, 1950, which has no 
industrial plants, he has worked at a motel 110/ and at Vernon Cox 
Speciality Sales, a boat shop at $2 per nour repairing motor boats. 
These jobs were for a short duration and were performed in addition 
to Johnson's real estate business. The Kesponcent Company reinstated 
him to his former job about March 12, 1965, but Johnson quit two weeks 
later, on April 2, 1965, and returned to his home at Lake Tahoe. 
Since the early part of 1966, he has been promoting a private club, 
called Valhaila at Lake Tahoe, "selling memberships.” He is part 
owner of the 9 acres of land on which this club is to be constructed. 


The Respondent Employer claims that Johnson is not entitled 
to any backpay decause he failed to exercise due diligence in secking 
other work by celiserately cavsing his gross back wag,cs to accunu late 
during the backpay period September 14, 1962, to January 18, 1965. 


Discussion 


A backpay order is a repzretion order designed to vindicate 
the public policy of che statute 11}/ and its purpose is to "make 


————————————— LLL OS OY - 
108/ N.L.R.B. v. Fansteel Mecallurgical Corp., 306 U.S. 240, 253, 
59 Sup. Ct. at 495. 
Oneita Knitting Mills, Inc 
Johnson relieved the owner of this motel whenever he had 


to be away from his place of business. 
Nachansor v. N.L.R.B., 344 U.S. 25 at 27. 


Inc. v. N.L.R.B., 375 F.2d 385 (C.A. 4). 
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whole" the employee for losses which he suffered as a result of an 
unfair labor practice. 112/ The discriminatee is entitled to 

| 5 a sum of money equal to that which [he] would normally 

have carned as wages during the veriod from the date of his Be noree 
to the date of . . . offer of reinstatement, . . . less the amount 
earned subsequent to discharge . . . .” 113/ Of course, where an 
economic shutdown occurs, backpay does not normally accrue; 114/ nor 
are dischargees who do not normally make a reasonable search for 

work entitled to backnay 115/ and discriminatees who have! withdrawn 
from the labor market because of disability or for other reasons, 

do not receive backpay for such periods of disability. 116/ Due 
diligence in seeking work requires an “honest good-faith effore." 117/ 
Only actual losses of earnings must be made good. Accordingly, 
deductions must be made izoa gross backpay not only for actual interim 
earnings by the worker for whom backpay is claimed but also for losses 
which are willfully incurred. 118/ It is thus-required to take into 
account the general considerations HIDES rte) mitigation of 
damages. 119/ 


The burden of proof that Johnson did not sufficiently 
mitigate his losses and "facts which would negative the exis tence 
of liability or which would mitigate the liability,” 120/ rests on 
Respondent - both because ic was the original wrongdoer er and because 


See Phelps Dodcse Corp. v. N.L.R.B., 313 U.S. 177, 197. In 
Waycross Soortswear, inc., 170 NERB No. 139, the Board refused 
to adopt the Trial Examiner's recommendation in an 8(a) (5) 
violation that the Respondent should make the emo loyees 
"whole, insofar as practicabic, for the monetary value of 
benefits, if any, which it may be shown Respondent's emp lLoyees 
would reasonably have been expected to receive in the past 
but for Respondent's unlawful refusel to bargain." 
Pennsylvania Greyhound Lines, Inc., 1 NLRB 1, afd. 303 U.S. 261; 
Savoy Laundry, Inc., 143 NLRB 38. 

Central Minerals Co., 5$ NLRB 757; Satchwell Electric 
Construction Co., 128 NLRB 1265, 1279. 

Phelps Dodye Cerp., 313 U.S. 177. See Mooresville Cotton 

Mills v. N.L.8.B., 110 F.2d 179 (C.A.-4), where ic ‘was held 
dischargee may reject interim employment offered at locations 
distant from his home. 

Columbia Fkicturcs Corp., 52 NLRB 568; Kopman-HWoracek Shoe Mfg. 
Co., 66 NLRB 799, enfd. 158 F.2d 103 (C.A. 8). See American 
Manufacturing Common 167 NLRB No. 71, where it was held that 3 
discriminatce injured in the course of interim employment ke was 
forced to seek because of an &(a)(3) discharge, was encitled to 
backpay for a period of disability. As to what conduct on a 
pickct line bars backpay, sce page 29, supra, Cf. Elmira Machine 
and Specialty Works, Inc., 148 NLRB 1695, 1699, particularly 
footnote 3, 

N.L.R.B. v. Cashman Auto Co., 223 F.2d 832, 836 (C.A. 1). 

Phelps Dodse Corn., supra, at i98.. 

N.L.R.B. v. Seven-lip Bottling Co., 344 U.S. 344 at: 346. 

See U.S. Air Conditioning Coro., 141 NIRB 1278, 1280. 
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the issue is one of affirmative defense. 121/ The employer has 
the burden of establishing affirmative defenses which would mitigate 
his liability, including che defense of willful loss of earnings. 122/ 


The Board in New England Tank Industries, Inc., 147 NLRB 598, stated 


at page 601: ". . . while che general burden of proof is on the 


Generali Counsel to establish for each discriminatee the loss of pay 
which has resulted from Respondent's established discriminatory 
conduct, i.e., the gross backpay over the backpay period, the burden 
of proof is on Respondent to show diminution of that amount, whether 
such diminution resuics from che claimanrs' willful loss of earnings, 
or from the unavailabilicy of a job at Respondent's operation for 
some reason unconnected with the discrimination." 


of an unfair labor practice . . . is 
presumptive proof that some backpay is owed," 223/ the General 
Counsel's burden is limited te showing "whet would not have been 
taken from [the employees] if the Company had noc contravened 
the Act." 124/ This allocation of the burden is aptly expressed 
as follows: ". . . in a back pay proceeding che burden is upon . 
the Generel Counsel to show the gross amounts of back pay due. 
When that has been done, however, the burden is upon the employer 
te establish facts which world negative the existence of liability 
to a given employee oz which would mitigate that liability." 125/ 


“pete 


"Making the workers whole for losses suffered on account 
of an unfair labor practice is part of the vindication of the public 
policy which the Board enforces" 126/ and a Board backpay order, 
the Supreme Court has stated, "shovid stand unless it can be shown 
that it is a patent attempt to achieve ends other than those which 
can fairly be said to effectuate the policies of the Act. 127/ 


The Board has adopted the common-law “loss of earnings" 
rule, under which the measure of the employee's recovery is the 
eacnings which he has lost, less any cther earnings which he has 


121/ See 134 A.L.R. 263, 257-270; Phelns Dodge Corp. v. N.L.R.B., 


313 U.S:.177, 199-290; N.L.R.3. v. Miami Coca-Cola Co., 

360 F.2¢ 569, 575 (C.4.. 5); Habors v. N.LR.2., 323 F.2d 686 
C.A. 5)3 N.L.R.B. v. Brown & Root, Inc., 213 F.2d 447, 454° 
(C.A. 8); Fisher Construction Co. v. Lerche, 232 F.2d 508, 509 
(C.4. 93; N.L.2.2. v. Bosueli Co., 134 F.2d SES, 597 (C.A. 9); 
Mastro Plastics, 135 NLRB 1242, sorthern Silk Mills, Inc., 
116 NLRB 769; Ozark Hardwood C»., 119 NLRB 1130, 1135; 
Williston on Contraces, Sec. 1360. 

N.L.R.B. v. Mooncy »izcrait, Inc., 364 F.2d 809, 813 (C.A. 5); 
N.L.R.B. v. Brown & Hoot, Inc., 311 F.2d 447, 454 (C.A. 8). 
N.L.R.B. v. Mastro Plastics Corp., 354 F.2d 170, 175, 178 (C.A. 2), 
cert. denied 354 U.S. $72. 

Virpinia Electric & Power Co. v. N.L.P.B., 319 U.S. 533, 544. 
N.L.R.B. v. Brown & Root, Inc., 311 F.2d 447, 454 (C.A. 8). 
Phelps Dodze Coro. v. N.L.R.B., 313 U.S. 177, 197. 

N.L.R.B. v. Seven-Up Bottling Co., 344 U.S. 344, 346, 347. 

See M.F.A. Milling Co., 170 NLRB No. 111, where employer refused 
to oargain and was ordered to pay members got union's negotiation 


committee for wages lost wiile attending past negotiating session:.. 
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- 37 - lost, less any other earnings which he obtained or willfully refused 
to obtain. 128/ However, payments do not constitute "earnings" 
unless awarded for services rendered. 129/ Union strike benefits, 
money received from a union for picketing, insurance payments or 
other collateral benefits are not considered earnings. 130/ 

. The Supreme Court has also recognized that "The computa~ 
tion of the amount due may not be a simple matter. . - Congress 
made the relation of remedy to policy an administrative matter, 
subject to limited judicial review, and chose the Board as ‘its 
agent for the purpose." 131/ The Supreme Court has likewijse 
spoken with respect to the quantun of proof necessary to sustain 
an award of damages, holding that “there is a clear distinction 
between the measure.of proof necessary to establish che fact that 
[a party] sustained some damage and the measurc of proof necessary 
to enable ‘[a tribunal] to fix the amount." 132/ “Certainty in the 
fact of damage is essential. Certainty as to the amount goes no 
further than to require a basis for a reasoned conclusion." 133/ 
As close approximation as the circumstances permit. 134/ “The 
wrongdoer is not entitled to complain that [the amount of damage] 
cannot be measured with the exactness and precision that would be 
possible if the case, which he alone is responsible for naking, 
were otherwise." 135/ <n determining the amount of backpay 
due, approximation of the loss by reasonable methods is suzfi- 
cient. 136/ The Board may adopt formulas reasonably designed to 
produce such approximations provided the method selected is neither 
arbitrary nor unreasonable in the circumstances involved. | 137/ 


ee i 

Je87 N.L.R.B. v. Marshall Field &Co., 129 F.2d 169 (C.A. 7), 
effd, 318 U.S. 253; National Casket Co., 1 NLRB 963,. 975-976. 

129/ N.L.R.B. v. Brashear Freight Lines, inc-, 127 F.2d 198, 
199-200 (C.A. 8). 

130/ Rice Lake Creamery Co., 151 NLRB 1113, affd. in part, 
62 LRRM 2332 (C.A.D.C.); Standard Printing Companv of Canton, 
151 NLRB 963, 966; Gullett Gin Cc., inc. v- N.L.R.B., 340 U.S. 
361; Eichel v. New Yors Central Railroad Co., 375 U.S. 253; 
N.L.R.B. v. Melrose Processing Co., 351 F.2d 693, 701 (C.4. 8). 
C£. N.L.R-B. v. Moss Planing Mill Co., 224 F.2d 702' (C.A. 4) 
where the court held workmen's compensation payments to be 
earnings for backpay purposcs. See American Manutacturing 
Company, 167 NLRB No. 71, with respect to workmen's} compensa~ 
tion awards, tolling of backpay period particularly in cases 
of industrial accidents during the interim period. ie 

Nathanson v. N.L.R.B., 344 U.S. 25, 29-30. | 

Story Parchment Parner Co. v. Paterson Parchment Paper Co., 

282 U.S. 555, 302-563. See Merchandiser Press, Inc., 

115 NLRB 1441. 

N.L.R.B. v. Kartarik, Inc., 227 F.2d 190, 193 (C.A.| 8). 

Marlin-Rockwell Corp. v. N.L.R.B., 133 F.2d 258, 260 (C.A. 2). 

Story Parchment Paner Co. v. Paterson Parchment Paper Co., 

supra; East Texas Steel Castings Company, Inc., 116 NLRB 1336. . 

Flora and Argus construction Co., 149 NLRB 583 at page 586. 

N.L-R.B. v. Brown & Root, Inc., 3il F.2d 447, 453 (C.A. 8). 

Accord: N.L-R.B. v. Local 138, Operating Encineers, 

___ F.2d (CoA. 2), 65 URRM 2938. Cf. NeLeR-Be Ve Deena 

Artware, Inc., 223 F.2d S71, S72 (C.A. 6). 
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However, any uncertainty is resolved against the wrongdoer whose 
conduct made certainty impossible. 13$/ 


The Courts of Appeals have recognized that these holdings 
are applicable’ in Labor Board backpay cases. In one case 139/ where 
the court, after quoting from the ahove Supreme Court cases, stated: 


The principles are, of course, intended to permit a 
solution of the problem of amount to be made upon 
any range oi facts, circumstances, or reasonable 
inferences, which afford a rational basis for a 
conclusion. 140/ 


Accordingly, the Board has the power to order "such affirma- 
tive action including reinstatement of employees with or without back- 
pay" as will effectuate the purposes of the Act, 141/ and it is 
authorized to effect “a restoration of the situation, as nearly as 
possible, to that which would have obtained but for the illegal 
discrimination." 142/ Thus, in fashioning eny remedy, it is 
necessary thet the nature of tne unfair labor practice be looked 
to and the facts upon wrich it is premised. This is particularly 
so in this case as the Respondent's conduct was minimal in its 
execution, devoid of union animus and concededily economic in its 
motivation. 


Conclusions 


In applying these principles to the facts in this 
proceeding, it is concluded and found that Johnson did not make 
diligent and reasonable efforts to secure interim work after his 
termination. ‘The record is conclusive that as carly as 1956, 
Johnson had intended to retire eventually to Lake Tahoe as 
evidenced by his own testimony that he had bought a lot there 
three years before he built his home at the lake, He testified, 
"That was one place I always intenced to retire to. . - when 
I was through because I liked it up there. . - -" When his 
job suddenly terminated on July 31, 1959, it accelerated the date 
for his expected retirement, as indicated by the fact that eight 
months later Jchnson sole his home in Oakland and moved to Lake 
Tahoe where he built a home cn & lot he had purchased three years 
earlier admittedly in anticipation of the time when he would retire. 


— 

138/ XN.L.R.B. v. Miami Coca-Cola Co., 360 F.2d 569-573 (C.A. 5) 
N.L.R.Be ve Districs Council of Painters, No. 52, Etc.,° 
363 F.2d 204, 205 (C.A. 9). 
See N.L.P.B. ve Karteri, Inc., 227 F.2d 190, 192-193 (C.A. 8). 
See also Marlin-Rockweil Corn. v. N.L-R.B., 133 F.2d 258, 
260-261 (C.4b. 2); F. WW. Yoolworth Co. v. N.L.R.B., 121 F.2d 
658, 663 (C.A. 2); N.L.R.B. v. Denna Artware, Inc., 228 F.2d 
871 (C.A. 6); N.L.R.B. v. Cashman Auto Co., 223 F.2d 832, 
836 (C.A. 1). 
Section 10(c) of the Act. 
Phelps Dodge Corp. v. N.L.R.B., 313 U.S. 177, 194. 
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Johnson was in the enviable and commendable position of 
having accumulated by dint of nard work, frugality and wise invest- 
ments, a sizeable competence, sufficient without excess, to pay him 
an income on his own investments of $4,44% for the yerr 1961; and 
$4,306 for 1962 and approximately the same income for both 1963 
and 1964. With this modest nest egg supplemented by social security 
‘payments which were in the oifing, and an inchoate pension from the 
Respondent Company, payable as of Sentember 22, 1967, as well as 
his various business ventures, he was in the happy situation of 
being able to enjoy the delightiul prospect of not being obliged to 
resort to seeking diligently any other work. This reasonable inference 
of lack of motivation and diligence in seeking work, it would appear, 
is evidenced by the following indicia: his half-hearted and 
lackadaisical efforts to obtain work in the Bay Area; moving eight 
months after his discharge from Oakland to Lake Tahoe where he had 
purchased a lot in 1956 in anticipation of building a home on it 
when he retired, and his few jobs and sporadic periods of | employ- 
ment by others (as contrasted with his self-employment) both at 

ke Tahge and the Bay Area from 1959 to 1965. He thereby removed 
himse 1 from the labor market. See Rutter-Rex, 158 NLRB 1414, 1420. 

Corroborative of this conclusion is his acceptance in 
March 1965, of Respondent's offer of reinstatement and then almost 
immediately quitting his job two weeks later; his damaging admission 
that he returned to his job only because the Union icportuned him 
to do so in connection with this matter of backpay and that his 
acceptance of reinstatement was only pro forma because he} wanted 
to return to his home at Lake Tahoe where he preferred to live and 
where he had a job awaiting him on April 1, 1965. 


Johnson's testimony with respect to registering with the 
State employment agency and his Union, Local 1304, in an effort to 
obtain work, impressed the trier of these facts as being a sham and 
not done sincerely but rather an automatic going through the motions 
in order to be eligible for unemployment compensation, From 1962 
to 1964, inclusive, he made the 360 miles round trip from Lake 
Tahoe to Oakland three to six times each year. He acknowledged 
he came to visit relatives in the Bay Area and that on some of 
these occasions he did not call at the union hall to ascertain ~ 
if work was available. 143/ : 


His testimony with respect to the efforts he made to 
obtain work is inconsistent, self-contradictory, unspecific and 
vague. For example, when he testified with respect to companies 
and what employment agencies, both public and private, ne made 
applications with for work, he mentioned no names, dates or 
specifics. 144/ His testimony at times was incoherent, 


: | 

143/ At another point in his testimony, he inconsistently 
testified that when he came to the Bay Area from his Lake 
Tahoe home, "I always went down to see Mr. Ferber down at 
the Union." 2 

144/ The only exception was his applying for jobs with the 
American Machinery and Foundry Company and American Can 
Company but no dates or other details were given in his 
testimony. 
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unimpressive, and it is believed purposefully vague and 

obscure, 145/ Many of Johnson's self-serving statements and 

much of his unimpressive and incredible testimony which was a 

maze of confusion, equivocations, improbabilitics and inability 

to recall details were given in reply to leading and suggestive 
questions when he was under examination by the General Counsel's 
representative which detracts from the weight to be given his 
testimony. 146/ Little probative value has been given to the 
testimony thus elicited as the vice in counsel asking Johnson leading 
questions is that they suggest che desired answers which the witness 
will often nerely adopt. 147/ Liberty Coach Co., Inc., 128 NLRB 160. 


In appraising the diligence of Johnson'f efforts to obtain 
employment, there is, of course, no requirement that his search meet 
with "success: it only requires an henest good faith effort.” 148/ 
What constitutes such a good faith effort is “impossible to define 
sharply," 149/ as the answer necessarily depends upon the circun- 
stances of each particuler case. 150/ In broad terms, however, it 
would seem that e good faith efrort is best manifested not by a 
mechanically artificial effort to give the faise impression of 
seeking work but rather by the sincere and reasonable efforts of 
an individual in his circumstances to relieve his unemployment, It 
requires conduct consistent with an inclination to work and to be 
self-supporting, as well as the economic climate in which the 
individual operates, his sxill and qualifications, or lack, his 
age and his personal limitations and handicaps. It is in the 
context of the foregoing that it is determined in each case whether 
the employee made a sincere and reasonable effort to mitigate the 
loss of earnings flowing from his discharge. 


Considering 211 the evidence and circumstances detailed 
above, the demeanor of Johnson while testifying, and applying the 
principles enunciated above to the facts of the case, it is 
concluded and found that Johnson did not engage in a diligent 
and continuous effert to find gainful empioyment during the back- 
pay period, but, on the -contrary failed to make a reasonable search 


145/ He testified as follows: "I mostly went to the can companies 
and people that had a lot of machinery that needed repairing. 
In fact, I would look at the telephone book in the morning 
and I would make a check in the industrial plants, and that 
day I would go see two or three of them and the next day I 
would go do the same thing.” 

Although Johnson was first examined by Respondent's counsel, 
his testimony reveals that although he may not have been 
"hostile," neither was he in a realistic sense Respondent's 
witness as manifested by nis compliant and accommodating 
answers to the General Counsel's leading questions on 
"eross-examination." 
The following is an example of Johnson's examination by 
General Counsel: 
Q. Now, before you moved up to the Tahoe area, 
Mr. Johnson, do you feel you had exhausted 
the job possibilities in the Pay Area? 
zkaekit 
A. I did. 
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| 
to find other work and thereby incurred a willful loss of earnings. 
Accordingly, Fred C. Johnson is not entitled to backpay. 


Deductions of Pension Benefits 


When the employees were terminated, Bennett, Capps, Crispino, 
Fuller, Gronberg, Hamidy, Hughes, E. T. Johnson, J. P. Jonnson, Lowell 
Nash, and Smith elected co take early retirement and thereafter were 
paid monthly retirement benefits. Some of these men would have been 
entitled to jobs during the backpay period. Since their action was 
voluntary and there was no misrepresentation when they made their 
election, the amounts paid as early retirement benefits have been 
deducted from the backpay owing them resulting, in some instances, 
of overpayments. See Appendix A attached to this decision and 
Section 20 of the Retirement Plan (Respondent's Exhibit 6). 


Resume 


1, The hourly wage rates paid Respondent's ILWU 
millwrights during the backpay period from September 14, 1962, 
to January 18, 1965, are to be applied in computing what the 
terminated maintenance machinists are to receive in gross ibackpay. 
The rates paid the ILWU millwrights by Fibreboard were as follows: 


June 1, 1962 + $3.695 
June 1, 1963 3.795 
June 1, 1964 3.895 
June 1, 1965 - 3.985 


2, There are 21 bargaining unit machinists jobs 
available.. 151/ 3 


3. Respondent is to be credited with severance allowances 
against backpay. ; 


4. Respondent is entitled to be credited with amounts 
paid as early retirement benefits and for retirement plan, deposits 
owing for the backpay period, for those electiag reinstatement. 


5. The compulsory retirement of employees Greaberss 
Holmes, J. P. Johnson, Capps, Crispino, Hamidy, and Bennett fell 
on the dates specified at page 23: 


22S ae ee ae 

148/ N.L.R.B. v. Cashman Auto Co., 223 F.2d 832, 836 (C.A. 1). 

149/ Guidice v. Board ot Review, 14 N.J. Super. 335, 82 Atl. ed, 
206, 207 : 

150/ See Mooresville Cotton Mills v. N.L.R.B., 110 F.2d 179, 181 
(C.A. 4); United Protective Workers v. Ford Motor Co., 
223 F.2d 49, 52 (C.A. 7). 

151/ The following accepted reinstatement: Bradford, Homen, Lippert, 


Longnecker, Price, Raineri, Reihl, Swisher, Weismiller, Novacek, 
and Cruze who retired on October io 1965. 


48 


6. F.C. Johnson is not entitled to backpay because he 
failed to make diligent efforts to obtain equivalent employment 
during the backpay period. 


7. The terminated employees are not entitled to any 
benefits during the hiatus period (August 1, 1959 - September 14, 
1962) except for computing the date on which they will be eligible 
to retire. 


8. The misconduct of Arca and Beck bars them from 
reinstatement and backpay but not Olson. 


RECOMMENDED ORDER © 


On the basis of the foregoing, it is recommended that 
Fibreboard Paper Products Corporation, its officers, agents, and 
successors and assigns pay to each of the twenty-one individuals 
listed below, in order of their seniority, the sum of money 
listed opposite’ his name, pius interest, jess deduction required 
by State and Federal laws: 


Machinists 


J. Nash See Appendix A, page i 
Jackson $ 3,912.23 

Wittorff -. 4,230.45 

Crispino - 4,691.74 

Hamidy $ 2,227.65 

Cruze 5,783.16 
Schlotterbeck 5,382.46 

Bennett See Appendix A, page fi 
Schoenfeld $ 1,267.06 

Goranson 767.95 

Jensen 12,982.30 

Longnecker 4,142.79 

Bradford 3,733.05 

Fusare 4,916.71 

Price 17,466.44 

Cunningham 7,869.55 

Raineri 14,974.66 

Reihl 764.20 

O'Leary 3,555.73 

Fontes None (See Appendix A, 

page iv 

Lippert : 1,379.68 


‘Power House Engineers 


Lowell See Appendix A, page iv 
Hughes $13,363.09 
F. Haveter 6,373.30 
Johnson 13,214.92 
Novacek 3,492.07 
Griffin 1,837.79 
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Power House Firemen 


C. W. Olson $10,042.61 
E, Mann 5,117.06 
J. Van Zoen . 1,586.98 
J. Wall 3,034.38 

$158,710.01 


* These dischargees who elected to take early retirement received 
pension benefits in excess of the backpay owing them. See 
Appendix A. 


Henry S. Sahm 
Trial Examiner 


APPENDIX A 


Backpay period - September 14, 1962 to January 18, 1965 
Gross backpay - See Schedule 3 of Answer 
“Net interim earnings - See Schedule 4 of Answer 

Medical expenses - See Schedule 4 of Answer 


Severance allowance and early retirement benefits - See Schedule 5 of Answer 
Average quarterly earnings during base period - See Schedule 1 of Answer 
Net quarterly backpay includes medical expenses in most instances 


Machinists 
Compulsory retirement date March 1, 1964 


Gross backpay . $ 11,982.28 
Less Net interim earnings $ 11,409.95 
Total Net quarterly backpay ; 
* plus Total medical expense 
Net backpay 
Less Severance allowance 
Less early retirement benefits paid 
Overpayment 
WARREN C, JACKSON 
Gross backpay 
Less Net interim earnings 
Net quarterly backpay 
Less Severance allowance 
Net backpay 
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DETLIF C, WITTOREF 
Compulsory retirement date April 1, 1963 


Gross backpay : $ 4,675.65 
none 

Net quarterly backpay $ 4,675.65 
Plus medical expenses $ 118.80 
$ 4,794.45 

Less Severance Peay $ 564.00 
Net backpay $ 4,230.45 

M, CRISPINO 


Sed 


Disebled uatil retirement on October 1, 1962 


Gross backpay 225.60 
Medical exrenses 3.95 
Severance 2ilowance 705 .00 
Interim earnings 

Early retirement benefits paid 

Overpayment 


ROBERT RAMIDY 
Compulsory retirement datc December 1, 


Gross backpey 1,656.50 
Medical expenses 47.25 
Severance a] lowance 705.00 
Iaterin earnings none 

Early retirement benefits paid 3,226.40 
Overpayment 2,227.65 


JOSEPH S., CRUZE 
Disabled until April 15, 1963 - Retired October 1, 1965 


Gross backpzy : $ 17,795.62 
Less Net interim earnings Z $ 10,285.44 
Medical expenses “AT 4$ 297.70 
Net backpay : $ 5,783.16 


= E, SCHLUTTERBECK 


Gross backpay 

Less Net interim earnings 
Net quarterly backpay 
Medical expenses 
Severance pay 

Net backpay 


51 


F, BENNETT 
Compulsory retirement date December 1, 1962 

Gross backpay $ 155.60 
Interim earnings 

Net quarterly backpay $ 
Medical expenses $ 
Early retirement benefits paid $ 
Severance allowance $ 
Overpayment $ 3,640.43 
M. SCHOENFELD 
Gross backpay 18,940.49 
Net interim earnings ~ . 16,773.75 
Net quarterly backpay 2,166.74 
Medical expenses : 2 ; 264.32 
Severance allowance 564.00 
Net backpay 1,867.06 

G. GORANSON | 

Gross backpay 19,989.33 
‘Net interim earnings $ 16,400.38 
Total net quarterly backpay 1,543.95 
Severance pay ; 776.00 
Net backpay : E ; 767.95 


Gross backpay $ 19,735.65 
Net interim earnings $ 6, 611. 32 
Total net quarterly backpay $ 13,124.33 
Medical expenses $ "abl. 97 
Severance allowance $ 564.00 

$ 


Net backpay 


12,982.30 


Js_LONGNECKER H, BRADFORD 

: (Reinstated) - (Reinstated) 
Gross backpay $ 26,716.34 Gross backpay 23,750.27 
Net interim earnings $ 22,677.00 Net interim esrnings 19,594.22 
Net quarterly backpay $ 4,231.72 Net quarterly backpay 4,156.05 
Medical expenses $ 475.07 Severance pay | 423.00 
Severance pay $ 564.00 ke Net backpay in| 3,733.05 

wk Net backpay $ 4,142.79 . 


« | 
wk Deductions not made for reinstated employees for refunded retirement 
plan deposits or retirement plan deposits owing, as they may not wish 
to enroll in che plan. If they do, these ames should be deducted 
from net backpay. See Schedule 5 of Answer. 


Gross dackpay 

Net interin cerain 
Net quarceriy 
Severance pay 

Net backpay 


Gross backpay 

Net interim earnings 
Net querterly czy 
Medical exvenses 
Severance pay 

- Net backpay 


Gross backpay 

Net interi=z carnings 
Net querterly dackpz2y 
Medical experses 
Severance pay 

Net backxpay 


Gross backpay 

Net interin earnings 
Net quarteriv backpay 
Medical expeases 
Severance pay 

Net backpay 


Gross backpay 

Net interim earnings 
Net quarterly backpay 
Severance pay 

Net backpay 


Gross backpay 

Net interim earnings 
Net quarterly backpay 
Severance pay 

Net backpay 


J, PRICE 


(Reinstated) 


H, CUNNINGHAM 


L. RAINERT 


(Reinstated) 


W. RETHL 


(Reins tated) 


Gross backpay 

- Net interim earnings 
Net quarterly backpay 
Severance pay 

Net backpay 


D. LIPPERT 


Gross backpay 

Net interim earnings 
Net quarterly backpay 
Severance backpay 

Net backpay 


Power House Engineers 


F, LOWELL — 


Gross backpay 

Net interim earnings 

Net quarterly backpay 

Plus medical expenses 

Less severance allowance 

Less early retirement benefits paid 
Overpayment 


R, HUGHES 


$ 18,470.66 
$ 20,656.73 
$ 420.39 
$ 705.00 
none 


9,644.72 
19,100.72 
1,661.68 
282.00 
1,379.68 


23,710.55 
19,383.67 
4,326.88 
177.60 
728.00 
3,806.40 
29.92 


Compulsory retirement October 1, 1964 


Gross backpay 

Net interim earnings 
‘Net quarterly backpay 

Medical expense 

Severance pay 

Less early retirement benefits paid 
Net backpay 


H,_F. HAUETER 


Gross backpay 

Net interim earnings 
Net quarterly backpay 
Medical expenses 
Severance pay 

Net backpay 


20,703.08 
4,430.66 
16,272.42 
422.17 
728.00 
2,603.50 
13,363.09 


23,976.61 
17,048.27 
6, 928,34 
172,96 
728,00 
6,373.30 
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E. JOHNSON 


Gross backpey 
Net interin ¢arnings 
Net Reena ERY 
ses 
ae oe 
Early retirement benefits paid 
Net backpay 


Gross backpay 

Ner interin earings 
Net quarterly backpzy 
Severance sey 

Net backpay 


JOBN GIUFFIN 


Gross backpsy 

’ Net interizm earnings 
Net quarterly backpay 
Net backpay owing 


Power House Firemen 


C, W. OLSON 


22,336.30 
6,058.09 
16,278.21 
367.41 
728.00 
2,702.70 
13,214.92 


23,009.51 
19,025.05 
4,220.07 
728.00 
3,492.07 


14,868.48 
25,473.78 
1,837.79 
1,837.79 


Computed to June 30, 1967, as Respondent alleged he 
forfeited reinstatement due to picket line violence 


Net interim earnings 
Net quarterly backpay 
Severence pay 

_ Net backpay 


Gross backpay 

Net interim earnings 

Net quarterly backpay (including $90. 4& 
medical expenses) 

Severance pay 

Net backpay 


J, VAN_ZOEN 


Gross backpay 

Interim earnings 

Net quarterly backpay (including $1.28 
medical expenses) 

Severance pay . : 

Net backpay 


$ 35,091.35 


$ 10,747.61 


$ 705.00 
$ 10,042.61 - 


$ 12, 108.06 
$ 10,197.26 


$ 2,009.98 
$ 423.00 
$ 1,586.98 


Gross backpay - $ 13,700.48 
Net interim earnings $ 10,623.75 
Net quarterly backpay (including $239.65 ~— 
medical expenses) $ 3,316.38 
*Severance pay $ 282.00 
Net backpay $ 3,034.38 
[Caption Omitted in Printing] ! 


GENERAL COUNSEL'S EXCEPTIONS 
TO THE TRIAL EXAMINER'S BACKPAY DECISION 


_ Pursuant to the Board's Rules and Regulations, Series 8, as amended, 
Section 102.46 (a), Counsel for the General Counsel of the National Labor 
Relations Board hereby files exceptions to certain portions of the Trial 
Examiner's Backpay Decision in the above case, which decision was issued on 
May 23, 1968, by Trial Examiner Henry S. Sahn, , 

Page Line : Exceptions 

3 7-8 1, To the statement that the Board's Supplenental 

Decision issued on September 14, 1962, [The said 
decision issued on September 13, 1962, see 138 
NLRB 550./ | 
To the failure to include the matter of F. C, 
Johnson's eligibility for backpay anong the issues 
in dispute. ; the 
To the conclusion that there is agreenent among 
the parties with respect to the average quarterly 
earnings of each terminated enployee during the 
base period, August 4, 1958 through July 31, 1959. 


[The parties are in dispute as to the average 


| 
quarterly earnings of David Arca during the base 
period (Tr. 7, 406-408)./ | 
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To the finding that in January, 1965, the independ- 
ent contractor's employees received a wage of $4.00 
per hour, /The independent contractors’ employees 
were paid $4.63 per hour from June 16, 1963 through 
June 15, 1965 (Tr. 124,875,876,935,936)./ 

To the finding that the record is not entirely 

clear as to the exact wage rate paid to the independ- 
contractor by Respondent and to the conclusion that 
it appears to have been approximately $4.00 per hour. 
[ihe wage rates paid. to the independent contractors' 
employees from June 16, 1959 to June 16, 1967 were 
stipulated by the parties (Tr. 935,936) and the 
amount in excess thereof—i.e., the contractors’ 


profit—has no materiality herein./ 


To the finding thet $4.00 was the rate paid to the 


independent contractor. /See parenthetical comment 
following Exception Ho. 5, above./ 

To the finding thet Respondent subcontracted the 
maintenance work to an independent contractor at a 
wage rate less then the machinists had been receiving, 
[ine independent contractor paid a wage rate in 
excess of that received by the machinists herein 
(Tr. 124,875,876,935,936./ 

To the conclusion that Burke testified the ILW 
millwrights received no wage increase in 1959 or 


1960 because he forgot all about then. 
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9. To the finding that on February 1, 1964 automatic 
controls were installed in. the powerhouse. [The 
correct date is January 15, 1964 (rr. 122)./ 

To the statement that the Union claims the normal 
complement as of July 31, 1959 was 37 machinists and 
four helpers. [The Union stated that, as of July 31, 
1959, there were 39 machinists and 4 employees on 


which there is no issue: 10 powerhouse employees 


and 4 helpers (Tr. 458)./ 


oa | 
To the statement that the Union acknowledges that 


there was some elimination of work in the main 


machine shop as a result of changes in the floor 
covering, linoleum and roofing departments. 


(Caption Omitted in Priating] 
SUPPLEMENTAL DECISION AND ORDER 
On May 23, 1968, Trial Examiner Henry S. Sahm issued his 


Trial Examiner's Backpay Decision, attached hereto, finding that specific 
iV 
amounts of backpay be awarded to certain employees of the Respondent. 


Thereafter, the Respondent, the ‘Charging Parties, and the General Counsel 


1/ On March 27, 1961, the Board issued a Decision and Order, 130 NIRB 1558, 
finding that Respondent had not committed unfair labor practices within 
the meaning of 8(a)(1), (3), and (5) of the Act and sustaining the 

_ Trial Examiner's dismissal! of the complaint. The Charging Parties’ 
‘petition for reconsideration was granted by the Board and on 
September 13, 1962, the Board issued a Supplemental Decision and Order, 
138 NLRB 550, in which it found that "Respondent violated Section 8(a)(5) 
by unilaterally subcontracting its maintenance work wachouc bargaining 
with the Charging Unions over its decision to do so." The Supplemental 
Decision and Order did not modify the original decision with respect to 
the dismissal of the charges under Section 8(a)(1) and 8(a)(3) of the Act. 
On July 3, 1963, (322 F.2d 411) the Court of Appeals for the District 
of Columbia Circuit granted the Board's petition for enforcement. The 
Supreme Court, on December 14, 1964, affirmed the judgment of the Court 
of spcels SEES that Respondent was Co to 2 SS a that 
: ed 
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filed exceptions to the Trial Examiner's Backpay Decision with briefs in 
support thereof; the Respondent filed a brief in answer to the ex eptions 
of the General Counsel and the Union; the General Counsel filed a briet 
in ener to Respondent's exceptions, and the Union filed a reply brief. 

Pursuant to the provisions of Section 3(b) of the National 
Labor Relations Act, as amended, the National Labor Relations Board has 
delegated its powers in connection with this case to a three-member panel. 

-2- The Board has reviewed the rulings of the Trial Examiner made. 
at the hearing and finds that no prejudicial error was committed. The 
rulings are hereby affirmed. The Board has considered the entire record 
in this case, including the Trial Examiner's Backpay Decision, the 
exceptions, the briefs, and the answering briefs, and hereby adopts 
the findings, conclusions, and recommendations of the Trial Examiner 

-only te the extent that they are consistent herewith, 

(1) The Charging Party (hereinafter referred to as Local 1304 
or the Union) excepts to the wage formula found applicable by the Trial 
Examiner for computing the terminated employees’ gross backpay during 
the backpay period, September 14, 1962 to January 18, roeg We find 
merit in the Union’s exceptions. 

The Local 1304 maintenance machinists were terminated on 
August 1, 1959; the collective-bargaining respons between Respondent 
and Local 1304 had expired at midnight July 31, 1959. According to the 


provisions of that collective-bargaining agreement the machinists'wage 


rates were determined by the so-called "Pabco Wage Formula” (hereinafter 


2/ The Board's Supplemental Decision (138 NLRB 550) limited backpay to 
earnings which might have been received from and after the date of 
the Supplemental Decision, September 13, 1962, rather than from the 
date of the employees’ termination, August 1, 1959. The period 
August 1, 1959, to September 14, 1962, is reterred to as the hiatus 
period. 
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“Pabco formula") which established the unit employees rate at "one 


dollar per day (or 14.5 cents per hour) less than the prevailing 
3/ 
Building and Construction Crafts Scale" (construction nillwrights). 


The’ "Pabco formula", first embodied in the collective-bargaining 
| 
agreement effective August 1, 1951, was incorporated in each succeeding 


agreement through July 31, 1959. The ILNU millwrights employed by Respondent 


received the same wage rates'as the terminated machinists from July 1946 to 


July 31, 1959; the ILWU millwrights' wage rates were not independently 


established, but were determined by Local 1304's collective bargaining 
4/ ae 
agreement in automatic fashion. After the Union machinists were terminated, 


the ILWU millwrights, of which there were apparently only 2, continued to 


work and, in fact, replaced the machinists in the felt mill: however, they 
received no wage increase until 1961, when it was agreed that they would 
receive the increases set forth in the collective bargaining agreenent 
orc oS Respondent and the ILWU production eee = Upon the 


machinists’ termination the Respondent contracted out the maintenance work 


3/ The terms "building trades millwrights", "building and construction 

crafts" and "construction millwrights" are used interchangeably herein. 
At the time of termination the machinists were receiving $3.525 

per hour under the "Pabco formula." The hourly rates payable under 

the "Pabco formula" during the backpay period would have been: | 

September 14, 1962, to July 31, 1963 - $4.275; August i, 1963, to 

January 18, 1965 - $4.505. : 

According to Burke, the ILWU business agent, the ILWU millwrights 

“waited until /Local/ 1304 . . . settled their negotiations and then 

adjustments were automatically passed on to our group under our contract 

. . . {I/t was just a matter of processing through payrolls, it was 

automatic." 

The Respondent had collective-bargaining agreements with ithe ILWU 

production workers; these agreements did not include the ILWU mill- 

wrights until 1961. 
During the backpay period the ILWU millwrights received the following 

hourly rates: September 1962 to May 31, 1963 - $3,695; June 1, 1963 to 

May 31, 1964 - $3.795; June 1, 1964 to May 31, 1965 - $3.895. Beginning 

June 1, 1965, they received $3.985 per hour. 
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to an independent contractor, which employed millwrights and paid them 
; 6/ 


the building trades or construction millwright wage rates. 

The Trial Examiner rejected the "Pabco formula" and found that 
the wage rates received by the ILkU millwrights should be utilized in 
computing the gross backpay of the terminated machinists. In excepting, 
the Union contends that the "Pabco formula" is the most reasonable and 
obsective criterion for computing the machinists'backpay, since it had 
appeared in every contract between the parties from 1951 to 1959 and is 
reasonably close to the wage rates received by the employees of the independent 
contractor, who replaced the terminated machinists. Moreover, it contends 
that Respondent has failed to show with reasonable certainty that if it 
had not been for Respondent's unlawful act, different wage rates would 
have been negotiated for the 1962 to 1965 backpay period. 


The Board's function in this proceeding is to determine the 


amount of backpa2y that will, as nearly as possible, make the unlawfully 


terminated employees whole. This is not always an easy task. For as the 
2/ 
Eighth Circuit pointed in N.L.R.B. v. Brown & Root, Inc.: 
Obviously, in many cases it is difficult for the Board 
to determine precisely the amount of backpay which should 
be awarded to an empioyee. In such circumstances the 
Board may use as close approximations as possible, and 
may adopt the formula reasonably designed to produce 
such approximations .... . 


6/ These houriy rates were: 
Effective June 1959 - $3.76 
Effective Juae 1960 - $3.945 
Effective June 1961 - $4.18 
Effective June 1962 - $4.40 
Effective June 1963 - $4.63 
Effective June 1965 - $4.925 
It should be noted that these rates (building trades or construction 
millwrights) are the same rates upon which the "Pabco formula" was based. 
Thus, if the machinists had not been terminated and the "Pabco formula” 
had remained in their contract with Respondent, the machinists actually 
would have been receiving 12.5 cents per hour less than the independent 
contractor’s employees who replaced them received. 
7/ 311 F.2d 447, 452 (C.A. 8). 
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‘ 
In our opinion, the circumstances herein permit only reasonable 


| 
approximation. We also emphasize that any uncertainty must be resolved 


against the wrongdoer whose conduct made certainty rossaniet 

The Trial Examiner correctly found the following principle 
of law applicable to this case: “Loss of earnings of backpay claimants 
should be measured by the earnings of theix replacements or comparable 
employees" (emphasis supplied). In finding that the rates of the ILWU 
millwrights are the best measure of what the terminated machinists 
would have received, the Trial Examiner emphasized that the ru 
millwrights performed work requiring skills comparable to the terminated 


machinists. He did not consider, however, the wage rates of the 


independent contractor's employees who actually replaced the terminated 


machinists on 19 of the 21 jobs he found available during the backpay 


period. Presumably the failure to consider the replacements" wage rates 
resulted from the fact that he erred with respect-to the hourly rates 
received by the independent contractor's employees since he found that 
their hourly rate was $4.00-in January 1965, or about the same rate as 


the ILWU millwrights. In fact, the independent contractor's millwrights 
, g/ | 
* were receiving $4.63 in January, 1965. Having erroneously found that the 


wage rate of the replacements of the bachpay claimants was $4.00, the 


- § -Trial Examiner concluded that it would be contrary to precedent to utilize 
ee 
8/ See Ozark Hardwood Co., 119 NLRB 1130 enfd. 282 F.2d 1, (C.A. 1); 
N.L.R.B. v. Miami Coca-Cola Co,, 260 F.2d 569(C.A. 5). 


9/ The Respondent contends that the Trial Examiner did not err with respect 
to the rates of the independent contractor, but that the Trial Examiner's 
reference to a $4.00 rate was, in fact, a reference to the comparative 
wage cost to Respondent ot emploving the independent contractor. 

Although the Trial Examiner's rather ambiguous footnote (No, 23) appears 
to lend some support to the Respondent's contention, in our opinion, — 
it is not sufficient to overcome the fact that the Trial Examiner found 
that in January, 1965, "the independent contractor's employees received 
$4.00." Therefore, we can only assume the Trial Examiner was in error 
with respect to this finding. 
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the "Pabco formula", which would have provided substantially higher wage 
rates, because gross backpay "should be measured by the earnings of [the 
backpay clainants/ repiacements or comparable employees'’ However, since 

the independent contractor's employees who replaced the terminated machinists 
on 19 of the 2i jobs icund available by the Trial Reino. in fact, received 
higher rates than the "Pabco formula" would have provided, utilization of 

the "Pabco formula" presents ao conflict with precedent, 

In finding the ILNU millwright rates the best measure to 
“determine gross backpay, the Trial Examiner also emphasized that the 


IlWU millwrights had received the same rates as the terminated machinists 


10/ 5 
for 13 years. But he overlooked the fact that historically the ILWU 


millwrights’ wage rates had followed the terminated machinists’ rates in 
an automatic fashion. After August 1, 1959, the IIWU millwrights, of 
which there were apparently cnly 2, for one reason or another (be it 
neglect of their bargaining agent, the fear that they also might be 
terminated, the realization, as suggested by the Trial Examiner, that 
their rates were excessive, or just confusion) neither bargained for nor 
received a wage increase until 1961. From this fact the Trial Examiner 
concluded a "it is mot too unreasonable to assume that they (the ILWU 


millwrights) recognized the soundness of Fibreboard’s claim that the. . 


10/ The Trial Examiner attemots to bolster his support for the ILWU millwrights' 
rates by arguing that the rates paid by other employers with whom the 
Union had contracts should be considered. He points out that the contract 
of Foremost Food ard Cheuicai provides the highest rates and that the Foremost 
rate is approximateiy the same as the IL#U miliwrights received during the 
backpay period. The simpie answer to the Trial E,aminer's argument, however, 
is that prior to 1959, Respondent had voluntariiy negotiated contracts with 
the Union whick contained rates significantly higher than those paid by 
Foremost or the other empioyers with whom the Union had contracts’. Thus, in 
January 1958, the Foremost rate was $2.93 and the Fibreboard rate was $3.375; 
in January 1959, the Foremost rate was $3.04, and the Fibreboard rate was 
$3.525. Therefore, unlike the Trial Examiner, we see no reason to attach 
any significance to wage rates included in contracts negotiated by the 
Union with any other employer. 
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terminated machinists'wage rates under the Pabco formula . . . were too 
high." To the contrary, it seems just as reasonable, if not os reasonable, 
to assume that the ILWU millwrights realized that if they requested higher 
wage rates they might follow in the footsteps of the terminated machinists. 
In our opinion, if we accept the ILWU millwrights' rates as che backpay period 
wage rates, we are placed in the rather anomalous position of finding that 
the backpay claimants’ rates should be determined by a control group (the 

IIWU millwrights) whose wage rate had previously followed their own, and who, 
for almost a 3-year period, might not have requested or weseteea a wage 
increase precisely because of the Respondent's unlawful termination of the 


backpay claimants. 


salts But the factor deemed most significant by the Trial Examiner 
in rejecting the "Pabco formula" is that if the "Pabco formula" were adopted, 
the backpay claimants would receive higher wage rates during [the backpay 


period than the rate the Union eventually agreed to upon their return to 


work. The Trial Examiner was of the opinion that such a result would be 


not only specious but strange. 

The terminated machinists returned to work in March 1S65, at 
$3.74 per hour "pending negotiations". In July 1965, Local 1304 and the 
Respondent executed a collective-bargaining agreement which provided a 
$4.00 wage rate. While we agree that a subsequent ly negotiated wage rate 
is one factor to be considered in determining a wage rate applicable to the 
backpay period, we do not agree that it is the controlling factor. More- 
over, it appears necessary to consider the Union's Serpeiaing position 
in 1965. The negotiations matched a Union weakened by 6 sos off the job, 
without a majority of the former employees back in the plant, against a 


Respondent determined to preserve the savings it had achieved through its 


unlawful contracting-out. In addition, the Respondent made it clear that 
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it considered that its only obligation was se talk. In this situation 
the Union had been warned by its counsel to avoid an impasse at all cost. 
In the circumstances of this case, we do not believe that the wage rates 
that resulted from the 1965 bargaining should de considered a controlling 
factor in the determination of the backpay wage rates. 

But, the Respondent contends the Union had the same bargaining 


weaknesses in 195° as it did in 1665. Stressing, as did the Trial Examiner, 


- 8 - that its decision to subcontract the maintenance work was economically 


motivated and justified, the Respondent assumes as a forgone conclusion 

that had bargainizg occurred in 1959, the "Pabco formula" would have been 

eliminated or the mainteneace work subcontracted, and contends that the 

Trial Examiner's finding merely constitutes an attempt to apply the wage 

rates which in all probability would have resulted from bargaining in 1959. 
In its Answering Brief the Respondent states: 


But to assume as does the Union that bargaining in 1959 
would have resulted in abandonment by Fibreboard of its 
plans to contract out the work, and in renewal in that 
aud sudseq:tu: years of the ola contract and its wage 
formula is to ignore the fact that this is exactly what 
Fibreboard refused to do and that it made its refusal 
stick. 


The simple answer to this assertion is that Respondent did not 
negotiate reduced wage rates in 1959 and that it made its refusal "stick" 


" because it refused to bargain over its decision to subcontract, and that 


11/ Thus, R.C. Thurmann, Respondent’s director of industrial relations 
candidly admitted: 
The very first meeting that I held with 1304 I reviewed with 

them where we were and that if we had only known back in '59 
that we were supposed to do some talking before our minds were 
made up, why we would have gone through chat motion and I said 
now we are going through thar motion now an¢ as you understand 
fully that we are only obliged cto discuss this matter with you 
and then if we find that we cannot work 42 out to our satisfaction, 
we are at liberty to continue on with our contracting. 
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this refusal was precisely the gravamen of its unfair labor practice as 


found by the Board, the-D.C. Circuit Court of Appeals, and the Supreme Court. 
| 
For as the Supreme Court said: 


The Company was concerned with the high cost of its 
maintenance operation. It was induced to contract out 
the work by assurances from the independent contractor 
that economies could be derived by reducing the work 
force, decreasing fringe benefits, and eliminating 
overtime payments. These have long been regarded as 
matters particularly suitable for resolution within 
the collective bargaining framework . . . . Yet it 
contended that when an employer can effect cost savings 
in these respects by contracting the work out, there is 
no need to attempt similar economies through negotiations 
with existing employees or to provide them with an oppor- 
tunity to negotiate a mutually acceptabie altexnative. 
The short answer is that, although it is not possible to 
say whether a satisfactory solution could be reached, 
national labor policy is founded on the congressional 
determination that the chances are good enough to warrant 
subjecting such issues to the process of collective 
negotiations. 


In the words of the Supreme Court,"it is not possible to say 
whether a satistactory solution could [have been/. reached : | ." Indeed, 
as the Respondent contends, the Union might not have been able to persuade 
the Respondent not to contract-out or retain the "Pabco formula”. On 
the other hand, it is by no means clear that the parties could not have ; 
reached an agreement in 1959 which would not have eliminated the “Pabco 

| 


formula". The fact that the Respondent did not give the Union an 


opportunity to attempt to reach such an agreement was found violative of 


the Act. Thus, any uncertainty with respect to what wage rates the backpay 


claimants would have received except for termination was ‘created by the 
| 
Respondent, which bears the risk of that uncertainty. . 


In the circumstances of this case we are of the opinion that the 


"Pabco formula" provides the most reasonable, acceptable, and objective 


approximation of what the backpay claimants would have received. Accordingly, 


we find that the gross backpay of the terminated machinists for the backpay 


-10- 
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period beginning September 14, 1962, ending January 18,1965, be computed 
= Pie 
on the basis of the "Pabco Wage Foraula”. 


(2) The Trial Examiner found that in addition to the 10 jobs that 
13/ 


—" 


were 2vailable in the powerhouse (over which there is no dispute), there - 
were 21 available jods for the maintenance machinists during the backpay 
period. The General Counsel ane the Union Rete eens there were 
31 jobs available; the Respondent excepts, contending there were only 16 
jobs available. 

The essence of the General Counsel's and Union's contention is that 
the burden of alleging and proving job diminution during the backpay period 
is on the Respondent and that Respondent has not carried this burden. 


We are of the opinion that the evidence offered by the Respondent to 

show diminution of available jobs supports the Trial Examiner's finding 

that there were 2] available jobs at the beginning of the backpay period. 
In finding that there were 14 maintenance jobs available at the 


Emeryville pliant, excluding the 2 jobs in the paint shop and felt mill, the 


Trial Examiner relied on Unioa Exhibit No. 21 (which the Union through a 


miscalculation had introduced to show there were 24 jobs available), a 


/ These nourty rates are: 
September 14, 1962 to July 31, 1963 - $4.275 
August 1, 1963 to January 18, 1965 - $4.505 
13/ The Trial Examiner found that on February 1, 1964, automatic controls 

were installed in the powerhouse,eliminating the need for 5 firemen. 
However, the parties stipulated that the automatic controls were 
installed on January 15, i964, and not February Ist. The Trial 
Examiner's finding is hereby corrected to accord with chat stipulation. 
None of the discussion concerning availability of jobs that follows 
includes tke 10 powerhouse jobs. 
The General Counsel and the Union arrived at the conclusion that 31 jobs 
would have been available by taking the number of machinists emp loyed 
on July 31, 1959, and reducing this number by the stipulated manpower 
reductions which occurred between that date and the commencement of the 
backpay period. There is a complex dispute as to the number of machinists 
that constituted the Respondent's work force on July 31, 1959. In view 
of our determination herein, we find it unnecessary to resolve chat issue. 
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record of man hours worked by the independent contractor's nillurights 
during 13 of the 28 months comprising the backpay period. By utilizing 
the average number of hours worked by a machinist in 1°58, the Respondent 
(Respondent's Exhibit No. 18) demonstrated that ne 1 jobs 
(rounded off to 14 by the Trial Examiner) were available at the Emeryville 


main shop. The General Counsel and the Union contend that these echibits 


should be rejected because they cover only 13 of the 28 month backpay 


period and are limited only to the Emeryville operation. They point out 


that no claim was made that the records for both operations (Emeryville 
and Martinez) were unavailable; and that Respondent's ailure to produce 
the records for the full backpay period from its independent contractor 
~1l - justified an inference that such records would not support the Respondent's 
position. Since we find some merit in this contention, we have utilized this 


evidence only for the limited purpose of providing a means by which to check 
Ss 


the accuracy of the testimony of Respondent's witnesses. 
Reisenberg, a plant engineer and former maintenance engineer 
for the insulation department, testified that the independent contractor 


regularly assigned 5 millwrights from the main shop to insulations during 


the backpay period. Maffey, who until July 1967, was plant engineer in 
control of the main shop, testified that excluding the 5 millwrights assigned 


’ to insulations,the independent contractor utilized irom 6 td 9 millwrights 


| 
nae ae i 
15/ The General Counsel contends that testimony of Respondent's witnesses 
with respect to the number of employees used by the independent contractor, 
was not only vague and shifting, but was also secondary in nature (i.e. 
no representative of the subcontractors was called to testify trom 
first-hand knowledge or from original business records). We agree that 
it would have been better for the Respondent to have called a representative 
of the independent contractor for such testimony. We also agree that 
the witnesses' testimony was at times vague and uncertain; however, the fact 
remains that the testimony was uncontradicted on the record. We therefore 
do accept this testimony, but the weight we give it is| affected by its 
nature. (see New England Tank Industries, 147 NLRB 596). 
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in the main shop. Resolving the uncertainty against the Respondent we find 

the independent contractor utilized $ millwrights in addition to the 5 mill- 
16/ 

wrights assigned to insulations or a total of 14 millwrights at Emeryville. 


Sandin, plant engineer at the Martinez Roofing Plant, testified that 5 of the 


independent contractor’s niliwrights were regularly assigned to the roofing 


that the nucber of millerights required by the independent contractor was 19. 
The Trial Examiner erred in finding that ILW millwrights replaced 

the machinists in toch the feit mill and paint shop, since Maffey testified 

that the work performed by the machinists after August 1, 1959, in the 

paint shop was performed by the ILKU production workers, not the ILWU 

millwrights. This error is of no consequence, however, as Maffey also 

testified that the work done by the ILWU miliwrights in the felt mill 

was the equivalent of i to 2 jobs (" it would be one and a half"). In 

addition, Maffey testified the ILNU production workers did the work 

formerly done by the terminated machinists in the paint shop; this work 

would properly belong to the machinists. Therefore, we agree with the 


Trial Examiner's finding that there were 2 jobs available in the paint 


shop and relt mill combined. : 


in response, however, Respondent contends that the LU millwrights 
: worked out of the main shop and if 2 separate jobs are founc for the paint 
shop and felt mill, this results in counting the work twice, since it has 
already been counted in the 14 jobs found available at the Emeryville main 
shop. This conteation, in our opinion, is not supported by the record. Ir. 


the first place, Maffey did not testify that the number of jobs available in 


It shovld be noted that this number of jobs, 14, is the same as the 

number found by the Trial Examiner for the main shop at Emeryville. 

Thus, to this extent, Union Exhibit No. 21 and Respondent's Exhibit No. 18, 
upon whick the Trial Examiner relied, confirm the testimony of Respondent's 
witnesses. 
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the main shop included the 2 ILWU millwrights. Moreover, the Respondent's 
contention is not supported by Union Exhibit No. 21 and Respondent Exhibit 
No. 18, on which the Trial Examiner relied to show that 14 jobs were 
available in the Emeryville main eae For those exhibits were based 


on a tabulation of the total hours worked by the independent ‘contractor's 


millwrights, and it is unlikely that the hours of the ILWU millwrights 


employed by the Respondent would be included in such tabulation. 
: E 
In conclusion, we adopt the Trial Examiner's finding that 


there 


_were 2 jobs available in the felt mill and paint shop and that the total 
number of jobs available for the terminated machinists during the backpay 
period was 21. ~ ° 

After finding that 21 machinist jobs were available at the beginning 
of the backpay period (and that no additional machinists jobs were eliminated 
during the backpay period), the Trial Examiner assigned 21 —— in order 
of seniority to these jobs. In so doing, however, he neglected to consider 
whether each of the machinists assigned to the 21 available jobs was 
eligible to work or could have worked throughout the entire backpay period. 
Therefore, in our final determination of backpay eligibility, we have 
awarded backpay to the next eligible backpay claimant according to seniority 


in each instance where a backpay claimant was ineligible to work or for 
; 18/ 
some other reason could not work during the backpay period. 


Tne Respondent contends that at least 2 jobs should be deducted from 
these 14 jobs because the work involved rigging and welding not formerly 
done by the machinists. For the reasons set forth by the Trial Examiner, 
we reject this contention. 

This determination is in accordance with the stipulation of the parties 
that "in computing backpay of terminated employees, it is deemed that 
they would have been called for available work in order of their seniority 
within their classification . . ." The Respondent also agrees, since 

it states in its brief that "the number of machinists thus entitled to 
reinstatement and backpay is somewhat more than 16 (the number of jobs 

it contended were available) as a result of retirements and disabilities 
which would have occurred during the backpay period." 


19 


20/ 
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(3) We agree with the Trial Examiner's finding that the terminated 
machinists are not entitled to “current service benefits" also referred to 
as pension credits for the hiatus period (August 1, 1959 to September 13, 1962) 
since such credits are based on wages received, and to find otherwise would be 
tantamount to awarding backpay ‘or the hiatus period in contravention of 
the Board's order. 

(4) The Trial Examiner held that the severance or termination 
payments made cto the terminated employees on July 351, 1959, should be deducted 
from gross backpay. His grounds for this were twofold: 1. Since the 
termination of the employment relationship in contemplation of which the 
payments were made did not occur (the Board having ordered reinstatement) , 
not to permit the deduction of these payments would penalize the Respondent 
as it would, in effect, have to pay twice: 2. The terminations were 
nullified by the reinstatement order which resulted in a failure of 
consideration for the payments. 

The Union and the General Counsel except, contending that the 
severance allowance is not a permissible deductior. from backpay in that it 
was paid during and for the first month or two of the hiatus period when no 
backpay accrued and therefore under the Board's quarterly method of deter- 
mining the amount of backpay owing, there is nothing from which it can be 


19/ 
deducted. We find merit in the e~ceptions. 


The termination payrents were made on July 31, 1959, along with 


two-weeks pay in lieu of notice. The payments,which were based on past 
20/ 
-service, varied from a low of $282 to a high of $776. The collective-. 


bargaining agreement petween local 1304 and the Respondent made no provision 


Under the Board’s quarterly method of determining backpay owing, interim 
earnings received in one quarter are not deducted from backp~y accrued in 
another quarter (see F.W. Woolworth Co., 90 NLRB 289). 

If viewed as wazes, the payments would cover no more than a month or 

two of wages during the hiatus period. 
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for a severance allowance. Thus, it appears that for reasons best known to 


it, the Respondent voluntarily chose to give these allowances to the termin- 
21/ | 


ated machinists. 
We find the Trial Examiner's holding that Wx om 8 since the terminations 
: | 

were nullified by the reinstatement order, this resulted in 2 sailure oi 


consideration" without merit. As noted above, the collective bargaining 


, agreement had no provision for severance peyments. It is also clear that 


there was no bilateral contractual relationship established by’ which the 
: | 


employees voluntarily terminated employment in return for severance payments. 


As stated by the Trial Examiner, the purpose behind a backpay 


order is to make an employee "whole"; it is not to enrich him by ordering 
the Respondent to pay twice. The rationale for deducting severance 
| 


payments from backpay in the normal case is that they are in lieu oz, 
or similar to, wages and allowing the employee to have backpay plus the 
“geverance allowance would make him more than "whole". In the) instant case, 


however, the employees cannot be made more than "whole™ because, unlike the 
| 


normal case, backpay did not accrue from the date of termination. Moreover, 
it appears clear that the Board has considered severance payments to be in 


the nature of "earnings" or wages, since it has allowed severance payments as 


SS : 
21/ In rejecting the Generali Counsel's contention that the severance payments 
were not discussed with the Union, the Trial Examiner stated (footnote No. 62 
of his Decision): 
The original decision states that these severance 

payments were negotiated with the Union although not 

called ior under the terms ot the collective bargaining 

agreement. | 
However, the Trial Exaciner, in the original proceeding, did) not find 
that severance payments were negotiated, but only that the tacts did 
not support the allegation that the Respondent violated Section 8(a) (5) 
by refusing to bargain with respect to the severance allowance (130 
NLRB 1558 ac 1573). 
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a deduction from gross backpay when backpay has accrued in the period in which 
22/ 
the payment was made. 


- 16- Accordingly, under the Board's quarterly method of determining 
backpay owing, we will not consider the severance payments made on 
July 31, 1959, as deductions against backpay, since no backpay accrued 
in that quarter froc. which to deduct the payment. 
(5) we agree with the Trial Examiner's finding that interest be 
paid on the net backpay from September 14, 1962. 


(6) We find, in agreement with the Trial Examiner, that the 


disputed compvisory retirement dates of the seven machinists occurred on 


the following dates: 


——— 
22/ The Respondent, hosever, contends that unlike the two-week pay in 

lieu of notice, the severance payment was not 2 wage payment for some 
particular fature period; indeed it was not a wage payment at all but 
was a payment Dased on past services rendered, made in contemplation 
and consideration of termination of the exployment relationship. 

- We note that the Respondent's explanation of the severance allowance 
4s not wholiy consistent with the definition of "severance pay" (Commerce 
Clearing House, "Dictionary of Law Terms, Second Edition ---- 1953") 
upon which the Trial Examiner relied and to which the Respondent took no 
exception. According to that definition of severance pay, Our finding 
is consistent with the underlying purpose of severance pay. For that 
definition makes {t clear that, "/t/he idea behind dismissal wages is 
to aid the worker while he is seeking employment elsewhere or adjusting 
himself to 2 new job.” Thus, according to that definition, and contrary 

- to the Respondent's contention, a severance payment, not only is considered 
to be for some particular future period, out is granted for the purpose 
of tiding the exployee over during the period immediately following 
termination. 
In so finding, we do not rely on the Trial Examiner's finding that the 
document submitted by the Respondent to the Board compliance officer 
in 1965 or the compilation entitled "Retirement Plan Status ..." submitted 
to the Union by the Kespondcent during the 1965 bargaining sessions, which 
shows the compulsory retirement dates of these men to be January 1, 1963, 
was a coincidental error and not confirmation of the fact that the 
Respondent agreed that the retirement dates of these men were January 1, 1963. 
Nor do we adopt his coments with respect to the parole evidence rule. 
Instead, we rely on the Zact that the Trial Examiner did not credit the 
Union witnesses who testified that an oral agréement postponing the 
compulsory retirement date of these men to January i, 1963, was made. 


Gronberg February 1, 1962 Crispino October 1, 1962 
Capps June 1, 1962 Hamidy - December 1, 1962 
J.P. Johnson August 1, 1962 Bennett December 1, 1962 


, Holmes September 1, 1962 24/ 


17 - (7) The Trial Examiner found that Fred C. Johnson is not entitJed 
to backpay because he did not engage in a diligent and continuous effort to 
find gainful employment and thereby incurred < willful loss of earnings. 

The Union and the General Counsel except to this finding. We find merit in 


theiz, exceptions. : 


“ | 
The Trial Examiner correctly stated the applicable law\as follows: 


Willful Boss of earnings is an affirmative defense, and that burden of proof 


25/ 
4s on the Respondent. Once the General Counsel has cae the gross amount 


of backpay due, the burden is on the employer to establish facts to negative 
> 26/ 


or mitigate liability to a given emp loyee. And finally, "any owes 


is resolved against the wrongdoer whose conduct made certainty impossible.” 


In attempting to meet its burden of proof, the Respondent limited 


itself to calling Johnson as a witness. The Respondent introduced no 
other evidence to show that Johnson’ s efforts to find work were unreasonable 


or that other suitable jobs were avallabile in the area for é pecson of 
28/ 
Johnson's age and experience. | 


Johnson's uncontradicted testimony may be summarized as follows: 
After his termination on July 31, 1959, (he had been ‘employed by 
Respondent for approximately 22 years) he immediately sought other employment ; 
he registered at the Union hall and State Employment Office and reported 
twice a week at the Union hall and once a week at the State office. He 
also applied at every place where he thought he might be able to handle 


As a consequence of this finding, Gronberg, Capps, “J.P. Sohasen, and 
Holmes, whose compulsory retirement dates fell before the coumencement 
of che backpay period, are ineligible for backpay. 

N.L.R.B. v. Mooney Aircraft, Inc. 366 F. 2d 809 (C.A. 5). | 

N.L.R.B. v. Brown & Root, Inc., 311 F.2d 447 (CA. 8). 

NLR.3. v. Miami Coca-Cola co., 360 F.2d 569 (C.A. 5). 

See N.L,R,B. v. Brown & Xoot, Inc-, 411 F.2d 447 (CA. 8). 
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29/ 
the work. He contacted two or three employers a day, answered ."help wanted" 


- 18 - ads and filled application blanks for various firms. He soon found that his 


age (57 years ati the time of his discharge) in addition to the fact that he 
was not a journeyman machinist was a sever handicap in his search for aa 
In Noverber 1959, he obtained work as a machinist with a trailer 

company where he worked until February 1960, after which he resumed his 
search for work and kept up his registration with the Union and the State 
Employment Office. By May of 1960, having had only 3 months work in the 
previous 9 months, and feeling that he had exhausted the possibilities of 
finding wor: in the Bay Area, he sold Ate home in Oakland and moved to the 
town of South Lake Tahoe, Californta, where he had purchased a lot 3 years 
antigen eventually intended to retire. Since moving = Lake Tahoe, 

: which has ro industrial plants, he has tried his hand in an unsuccessiul 
contracting business (buiiding and selling homes), worked in a motel, and 
at a boat shop repairing motor boats for $2 per hour. Respondent rein- 
stated him to his former job about March 18, 1965 (reinstatement was originaily 
scheduled for Janvary 1965) but Johnson quit 2 weeks later (April 2, 1965) 
and returned to Lake Tahoe. 


- 


It was 2lso brought out that Johnson received, both after his 


termination and'while ne was employed at Fibreboard, about $4000 in investment: 
income annually; and that he became eligible for Social Security benezits and 
pension benefits from Respondent in September, 1967. Johnson worked during 


seven of the eleven quarters of his backpay period. 


Among the places he specifically recalls applying to were American Machine 
and Foundry, American Can Company, Continental Can Company, Mother's Cake 
and Cookies Co., a press punch company,and a trailer company. 

In eariy 1960, in a telephone interview with a press punch company, 

whose name he dida’t recall, he felt he was about to be hired until the 
interviewer learned he was 58 years old. At fmerican Machine and Foundry 
he was told that he had passed written and oral tests "with {lying colors" 
but was never calied to work. 
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The Trial Exeminer rejected Johnson's testimony, characterjzing it es 
~ unspecific and a maze of confusion. Yet Johnson's testimony stamis uncontradicted 
and unrefuted. Moreover, except to the limited extent that these characteriza- 
tions may be based on the Trial sxaminer's evaiuation or Jobuson's demeanor, we 
19 
are of the opinion that they are unwarranted upon a careful redding of the 
record. For such a reading reveals that Johnson's testimony is rather clear 
and consistent, when it is considered that Johnson was testifying to events 
that had occurred as long es 8 years before he testified. Thus, ye do 
not find it unusual that Johnson could aoe recall tne dates upon which 
he sought specific jobs. : 
The Trial Examiner characterized Johnson's contacts with the 
State Employment Office and his Union as a sham, insincere and "an automatic 
going through the motions in order to be eligible for Soom 
compensation". In our opinion there is no basis whatsoever for inferring 
lack of motivation in seeking work ‘irom the fact that an employee) made 
weekly visits to the State Employment Office or his Union Hall, or from the 


fact that he received unemployment compensation. — : ; 


Nor do we believe that the Trial Examiner was justified in 


drawing adverse inferences and presumptions coacerning Johnson's motivation 


from the following: 


1. That Johnson testified that he eventually intended to retire 
to Lake Tahoe. For the fact remains that Johnson did not retire; he moved 
to Lake Tahoe only after his attempt to rind oe: in the Se heey appeared 
futile. Moreover, at Lake Tahoe he continued to work at whatever he could 
find. 

2. That as a resuit of his "happy situation" ($4000 annually as 


investment income along with the prospect of Social Security benefits and 


@ pension from Respondent) he was not obliged to seek work and therefore 
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removed himseli from the labor marxet. In our opinion the fact that Johnson 


had about $4CCO per annum investment income is irrelevant and is not 


= 20 grounds for imputing lack of motivation and diligence in seeking work to 


him, particularly in’ view of the fact that he also received the 
aeceeant income while he was employed by Respondent. In addition, he 
was not eligible to receive the Social Security benefits or retirement 
benefits fron Respondent cntil approximately 7 years after he moved to 
Lake Tahoe. 

3. That Johnson quit his job with Respondent two weeks after he 
was reinstated in March 1965. Needless to say, it was clearly within 
Johnson's right to accept or reject Respondent's reinstatement offer { 
any reason Or no reason = to remain on the job as long as he aa 

- We are of the opinion that Johnson made satisfactory and reasonable 


eiforts to obtain work through his registration at the Union hall, the 


State Employment Office, and his own independent actions. He had ‘searched 


diligently for work in the Bay Area for some 9 months after his termination 

with little success; while there ,he bad also discovered that his age and 
32/ 

lack of journeyman’s skilis hindered his effort to find work. He was 


under no obligation to continue such a presumptively futile search indefinitely. 


That he then moved from an industrial area to a rural area is not evidence 


an ener” S . 
1/ The Trial Examiner aiso found that Johnson accepted reinstatement 


> 2 


"only because the Union importuned him to do so in connection with this 
matter of backpay." In our opinion, this finding is not justified because 
Johnson also testified that he had to leave on the 1st day of April for 
another engagement. He further testified that reinstatement was offered 
in the first part o: January 1965, and that he thought he would thus 

have an opportunity to get 2 or 3 months work {rom Respondent. 

See N.L.R.B. v. Pugh & Barr, Inc., 231 F.2d 558, (C.A. 4) which holds 

that in determining the reasonableness of an effort to find employment, 
the employee's age and the labor conditions in the area must be considered. 


; 
21 Of withdrawal from the labor mazkec. Moreover, Johnson accepted less 


desirable work at lower pay and had interim earnings in 7 of th ll quarters 
in which he was entitled to backpay. The fact that Johnson was unemp loyed 


or received low interim earnings during part of the backpay period does 
| 


not give rise to a presumption that he failed to seek work or that he 
34/ 


willfully incurred loss of earnings. In these circumstances, that Johnson 


moved to another area and accepted lesser jobs at lower pay does} not 


35/ 
preclude his entitlement to backpay. In our opinion, the Trial 


Examiner's reliance on Johnson's "few jobs" and sporadic employment is 


also misplaced. Success in finding empioyment is not equated with a good 
faith etfort in seeking employment. 


a 
33/ Charles T. Reynolds Sox Co. 155 NIRS 384. See also N.L.R.B. v. Reynolds 

Box Co. 399 F.2d 668 where the Sixth Circuit, in rejecting a contentiun 

that many employees had removed themselves from the labor marxet by 

moving from an industrial to various rural areas stated,'' . .it is the 

duty of the Respondent to carry the burden or proof . . . ./G/eneral- 

izations that employees do not want to work after their unjawful 

discharge, and return to their home area to avoid working are not 

sufficient to establish respondents’ case. . . -" | 

Miami Coce Cola Bottiine Co., 151 NIRB 1701. 

Efec Mig. Co. 111 NLRB 1032, Salant & Salant 2 NLRB 343. See also 

Robert Haws Company 161 NLRB 299, eafd. in pertinent part 4C. F.2d 97¢. (C.A.6) 

In that case the Triai Examiner, whose finding was adopted by the Beard 

and the Court, stated: 

A discriminatorily discharged employee is required) to e:.ercise 
reasonable efforts to mitigate his loss of earnings by seeking 
other suitable employment. However, there is no requirement that 
his search for employment must be limited to the geographical 
area where he had been working when he was discriminatorily dis- 
charged and there is no evidence in the record which suggests 
that Reynolds exercised unreasonably bad judgment in leaving 
Detroit to look for work elsewhere. Furthermore, immediately 
following his discharge, Reynolds did look ior employment in 
Detroit and after he left that city he did not restrict his 
search for employment to West Virginia but also went to the 
State of Ohio and ultimately returned to Detroit. In these 
circumstances, contrary to Respondent, I find that the various 
moves Reynolds made in the course of his search for employment 
do not constitute any willful loss ot earnings. 

36/ Mastro Plastics Corporation, Inc., 136 NIRB 1342, enfd. 354 F.2d 170 
(C.A. 2), cert. denied !S4 U.S. 972. See particularly Heinrich Motors, 
Inc., 153 NLRB 1575, enfd. 403 F.2d 145, with respect to the effect 
of an employee's attempt at seli-employment. 
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In eoneionioa we are o: the opinion that Johnson made an honest, 
good faith effort to obtain work throughout the hiatus and backpay periods. 
Accordingly, we rind that Johnson is entitled to backpay. 

(8) The Trial Examiner found that Coniated machinists David Arca 
and Linceln Beck forfeited their right to reinstatement and backpay because 
of their picket iine miscondect in August, 195°. The Trial Examiner further 
found that the picket line activity engaged in by Carl Olson in August 1959, 
did not warrant denying him reinstatement and backpay. 

The Respondent excepts to the Trial Examiner's finding that Olson's 
conduct did not warraat forfeiture of his backpay and eeunetatenent rights. 
The General Counsel and the Union except to the finding that Arca and Beck 
be denied reinstatement and backpay, contending that the Trial Examiner 
should not have reached the issue whether Arca, Beck, and Olson were subject 
to forfeiture of backpay and reinstatement, because the Respondent's defense 
of picket line misconduct with respect to these employees was not timely 

raised (“barred by laches"). In the alternative, they contend that the 
conduct of Arca and Beck does not warrant forfeiture of backpay and 
reinstatement rights; they agree with the Trial Examiner's finding with 
respect to Olson. 

We find it unnecessary to decide whether the alleged picket line 


misconduct of Arca, Beck,and Olson would, in other circumstances, have 


warranted forfeiture of their bacynay and reinstatement rights, as we avree 


with the contention of the Generel Counsel and the Union that Respondent's 
7 37/ 
detense with respect to picket line misconduct was not timely reised. 


37/ at the backpay hearing, the General Counsel objected to the receipt of 
any evidence (oral or documentary) concerning the alleged picket line 
misconduct of Arca, Beck and Olson; these objections were overruled. 
The contention that the Kespondent's defense to the reinstatement and 
backpay rights ot these backpay claimants could not be raised at this 
stage of the procedings was renewed by the General Counsel in his 
brief to the Trial Examiner. Nevertheless, the Trial Examiner did not 
mention the contention in his Decision. 
Member Zagoria would edopt the Trial Examiner's findings as to Arca 
and Seck. 
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The alleged misconduct of Arca, Beck, and Olson involved picket- 
line incidents that occurred in August 1959, more than a month prior to 
the original unfair labor Practice hearing. The Respondent doe not contend 
that: it had no knowledge of the alleged misconduct; in fact, it had litigated 
the matter of alleged misconduct in the Alameda County Superior |Court 
from August 24 to September 11, 1959, which was before the Board's 
unfair labor practice hearing, held on September 21 and 22, 1959. 

It should be noted that the General Counsel's Complaint of 
September 2, 1959, alleged the discharge of the Respondents maintenance 
‘employees, represented by the: Union, as violative of Section 8(a) (3) as well 
as Section 8(a)(5) of the ha The Trial Examiner on Névenber 27, 1959, 
recommended that the compiaint be dismissed in its ey March 27, 
1961, the Board sustained the Trial Examiner's findings (130 NIRB 1558) and 


dismissed the complaint. After the Union's May 11, 1961 petition for 


- reconsideration was granted by the Board, the Respondent, on July Il, 1962, 


filed a petition to reopen the record for the introduction of testimony 


relating to the reduction of its maintenance department work force; that r 
- | 
petition made no reference to picket-line misconduct of terminated employees. 
The Respondent's petition to reopen the record was denied : 
(138 NLRB 550, footnote 2) on the grounds that the matter was one “more properly 
treated at the compliance stage of the proceedings." The Respondent contends 


that had it moved that the record be reopened to present evidence that certain 


In view of this tact, the Respondent's contention that this case should 
be contrasted to cases arising under Section 8(a)(1) and 8(a) (3) appears 
to be without substance. 

The Alameda County Superior Court issued its findings of fact and 
conclusions of law on October 7, 1559 (the decision ard judgment were 
mot rendered by the Court until December 2, 1955), which was|betore the 
parties had filed briefs with the Trial Examiner. in che untair iabdor 
practice proceeding. However, the Respondent did not raise the issue 
of picket-line misconduct in its brief to the Trial Examiner, request 
that the Court's tindings be made part of the record, or request that 
the record be reopened to receive evidence in this matter. 
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- 24 employees had disqualified themselves trom reinstatement and backpay the 


Board's answer would have beea the same. The Respondent would thus equate 
the diminution of jobs, wage rates, and railure to exercise due diligence 
in seeking other work during the backpay period with the issue of 
disqualification tor misconduct or "cause". We do not agree with the 
Respondent's contention, for the former issues are properly matters ior 
compliance in that they go to the issue of the amount of Respondent's 


liability or damages, whereas the latter issue goes to the remedy itseli 
40/ 
(the right to reinstatement). 


- Moreover, the Respondent fails to consider that unlike the defense 


of disqualification for misconduct, the question of diminution of jobs cannot 


. 


be considered with any finality until an offer to reinstate has been made and 
accepted, and the backpay period is thereby established. The issue of 
disqualification for misconduct, however, can be determined with finality in 
the original proceeding (providing the iacts were then known) and is not 
dependent on the establishment oi the backpay period, o. the changing nature 
of Respondent's business. Thus, the issue of employee misconduct ("cause") 
which warrants forfeiture of backpey and reinstatement goes to the remedy 

and not to the issue of compliance with the remedy. 


40/ For example, if the defense of diminution of jobs is raised,the right 
to reinstatement and bacxpay of the employee involved is not in question, 
rather, the issue is whether the Respondent is able to comply (f.e., 
whether the employee's former or a substantially equivalent position is 
available). If an employee's position is at first unavailable but later 
becomes available, the exployee remains entitled to it. On’the other - 
hand, when an emoioyee is denied reinstatement and packpay for "cause" 
(misconduct) he has no right to reinstatement or backpay whether his 
former position is availabie or not. In this connection see John F. Cuneo 
Co., 152 NLRB 929, where the Trial Examiner found that an employee had 
been unlawfully discharged but refused to receive the Respondent's evidence 
attempting to prove that reinstatement should be denied because the employee 
had disqualified himself for reinstatement. The Board affirmed the ‘inding 
that the discharge was unlawful, but remanded the proceeding to the Trial 
Evaminer for determination of the employee’s suitability ‘or reinstatement 
because the determination of that issue at the unfair labor practice 
hearing was material to the appropriateness ot the usual remedy of’ 
reinstatement and backpay. See also I. Posner, Inc., 133 NLRB 1567, footnote 1. 
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We must also consider the effect, if any, of the Court's decree 
enforcing the Board's oxen Although we have found no case directly in 
point, an examination of the cases indicates that the courts look with 
dis favor on belated attempts to assert misconduct defenses to the reinstate- 
ment remedy as opposed to defenses which go to the amount of ChaliRacvondentts 
backpay liability which the courts consider to be questions within the 
Board's special Sete 


In N.1.R.B. v. Mastro Plastics Corporation, 261 F.2d 147, (C.A. 2), 


the employer, which had been ordered to reinstate a number of unlawfully 


discharged employees, refused to reinstate one of them because she had been 
’ convicted of disorderly conduct on, the picket-line, both the conduct and 
the conviction having occured before the unfair labor practice hearing. 


The Second Circuit held (at 148): 


Although the discharge and reinstatement of these 
employees were the 'central' issues in dispute, Mastro 
never asserted the improper conduct of Yolanda Flamio 
or her disorderly conduct convictions as a ground ior 
not reinstating her. No valid reason has been offered | 
by respondents to excuse their failure to raise the 
conviction issue before the Trial Examiner. Their 
failure to assert the conviction before the Board would 
itself have precluded them_from asserting it here in 
1954, 29 U.S.C.A. /Section/ 160 (e), and necessarily 
prevents such assertion now. 


41/ The Board's Supplemental Decision and Order was upheld by both the 
Court of Appeals for the D.C. Circuit (322 F.2d 411) and the! Supreme 
Court (379 U.S. 203). The Supreme Court held that the Board's Order 
was within its power to fashion remedies, "... when the loss of 
employment stems directly from an unfair labor practice as in the 
case at hand." The Board's order is clear ard unequivocal as to rein- 
statement: ! 

"The ...Board orders that ... Fibreboard ... offer to those 
empioyees /represented by the Union/ immediate and full reinstatement 
to their tormer or substantially equivalent positions....." 

42/ See N.L.R.B. v. Kohler Co. 351 F.2d 798 at 801, (C.A. D.C.).| See also 
Wallace Corp. v. N.L.R.B. 159 F.2d 952 (C.A. 4); N.L.R.B. v.: Bird Machine 
Co., 174 F.2d 404 (C.A, 1). 
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- 26 Mastro was adjudged guilty of contempt and required to offer 
43/ 
ceinstatement to the employee to purge itself. 
Likewise, the Fifth Circuit declined to remand a case to the 


Board to consider evidence of alleged union misconduct during a strike 


(which conduct had been raised as a defense to the unfair labor practice), 


on the issue of reinstatement of strixers, because there had been, 
"... no proper offer of specific and relevant proof on the reinstatement 


issue,"-at the unfair labor practice hearing to show the strikers were 
; : 44/ 
engaged in such misconduct. The Board's order was enforced. 


It therefore appears that the Court decree enforcing the 
Board's order that the terminated machinists be offered reinstatement 


precludes our consideration of the misconduct defense at this stage of 


the preceeding. 


43/ The Respondent would distinguish Mastro Plastics since the contempt 

convictions, in the instant case, were not handed down until more than 
2 months after the close of the unfair labor practice hearing. In 
our opinion this allegec distinction is without merit, for as the 
court pointed out, "Mastro never asserted the improper conduct ... or her 
Gisorderly conduct conviction as a ground for not reinstating her." 
femphasis added/. Tne court’s language indicates that the defense 
would not have been barred ii either ti:e improper conduct or the 
conviction had been asserted in the original proceeding. Moreover, it 
should be noted that both the Board and the courts have indicated that 
a contempt conviction for violation of a state court injunction is not 
controlling or dispositive on the question of whether employees should 
be reinstated. (see N.1.R.3. v. Cambria Clay Products Co., 215 F.2d 48, 
(C.A. 6); J.H. Rutter-Rex M Co., Inc., 158 NLRB 1414 at 1415 footnote 8). 
N.L.R.B. v. ‘Lambert, d/b/a Sue-Aan Mig. Co., 211 F.2d 91 (C.A. 5). 
The Kespondent, nowever, citing Zinira Machine and Specialty Works, Inc., 
148 NLRB 1695, contencs that if the Board finds tne misconduct ‘defense 
barred, its finding will be contrary to its own precedent. 

In our opinion, Elmira is distinguishable from the instant case on 
at least 2 grounds: First, there is no indication that the impropriety 
of considering misconduct of reinstated employees in the backpay pro- 
ceeding was asserted; neither the General Counsel nor the union filed 
exceptions to the Trial Examiner's Supplemental Decision. Therefore, 
the Board did not pass on the issue. 

Secondly, in Elmira there was not an intervening Court decree 
enforcing the Board’s reinstatement order as in the instant case. 
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The Respondent could have raised the alleged misconduct at the 
hearing held on September 21 and 22, 195°, just a month after the alleged 
occurrence. Respondent could have petitioned the Board to reopen the record 
to receive the evidence at any time up to the presentation of the Ben to the 
Court of Appeals, as provided in Section 10(c) of the Act. Likewise, at any 
time before the Court of Appeals decision on July 3, 1963, Respondent could 
have applied for a remand to the Board to hear this evidence, pursuant to 
Section 10(c) of the Act. In our opinion, the misconduct defense based on 

” ¢acts of which the Respondent had knowledge in August 1959, has been raised 
too late to be now considered by the Board as a ground for parcing reinstate- 
ment ‘and cannot be asserted as a bar in this backpay proceeding, the purpose 


45/ 


of which is to determine the amounts of backpay due Arca, Beck, Olson and 
| 

the other terminated machinists. > 

: | 


Justice Frankfurter, in N.L.R.B. v. Donnelly Garment Co.} 330 U.S. 


219, succinctly stated the principle involved: 


Due process does not afford a party the right 
to treat as a dress rehearsal a hearing on the issues | 
for which the hearing was adequate. And the Wagner Act 
does not require that ground be covered a second time, 


or piecemeal. | 


Oison was not otfered reinstatement by Respondent. The Trial Examiner 
computed Olson's backpay to June 30, 1967, apparently the date upon 
which the Trial Examiner thought Olson's job was eliminated.| However, 
the parties stipulated that Olson's job was eliminated on October 21, 
1967, and not June 30. Accordingly, we have computed Olson's backpay 
to the date his job was eliminated, October 21, 1967. | 

| 


84 


oe 
46/ 
- 28 Accordingly, we find that backpay claimants Arca and Beck are 
47/ 
entitled to reinstatement. 
48/ 
(9) Certain terminated machinists elected to take early 


retirement benefits (also referred to as pension benefits) on August 1, 1959. 


These employees received monthly retirement benefits during the hiatus period 
as well as the bacxpay period. The Trial Examiner found that the early 
retirement benefits paid during the hiatus period as well as during the 
backpay period be @educted from gross backpay. 

The General Counsel and the Union except to the Trial Examiner's 


finding, contending that although early retirement benefits paid during 


————— 

46/ The General Counsel contends, and we agree, that the backpay period for 
Arca and Beck still continues and will continue until such time as the 

- Respondent ectends to them an adequate offer of reinstatement. 
The Trial Examiner erroneously sound that there was no dispute 

as to the average base-period quarterly earnings of the machinists since 
there is such a dispute with respect to the average quarterly earnings 
of David Arca. | Arca was on leave oi aosence to attend to union business 
gor 8.8 weeks during the base period (August 4, 1958 to July 31, 1959). 
The Generai Counsel, as he did with ail other employees who did not work 
a fuil year during the base period, projected Arca's average quarterly 
earnings during 2 full year. He arrived at average quarterly earnings of 
$2,045.19 for Arca. The Respondent, although it conceded the correctness 
of such projections made as to other employees, objects co such a projection 
in the case of Arca. We find the method employed by the General 
Counsel to be a reasonable means for determining average base-period 
quarterly earnings, and that it is just as reasonable for Arca as it is 
for the other empioyees. We have, therefore, calculated Arca's backpay 
on the basis of $2,045.1¢9 average pase-period quarterly earnings. 
Contrary to the Ceneral Counsel's contention, we find that the hourly 
wage rates set forth in the coliective bargaining agreement between 
the Respondent and the Union, efiective July 15, 1965, retroactive to 
March 22, 1965, and not the "Pabco formuia” should be applied in 
computing the bacxpay of Arca, Beck and Oison aiter March 22, 1965S. 
Bennett, Capps, Crispino, Fuller, Cronberg, Hamidy, Hughes, E.T. Johnson, 
J.P. Johnson, Lowell, Nask, and Smith. , 
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29the backpay- period may constitute a valid deduction against backpay owed, 

» the same is not true with respect to the early retirement benefits paid 
during the hiatus period. We find merit in this contention. 

It was uncontested that these employees-would not have elected 

> to take early retirement benefits except for their unlawful termination. 
We also note that under the terms of the retirement plan, the early 
reterement benefits were not paid by the Respondent but by the Retirement 
Fund itself, Moreover, an undetermined part-of the early retirement benefits 
paid represents the employees’ own contributions to the Retirement Fund made 
over a pertodlior years. Thus, it appears that having met the requivenents 
for early retirement benefits, the employees were entitled to these 
benefits as a matter of right. 

The purpose of the backpay remedy is to make unlawfully terminated 
employees whole. Interim "earnings" (if the retirement benefits are 
considered earnings - if not, they are clearly not deductible) from whatever 
sources are deducted from backpay because otherwise unlawfully terminated 
employees would be made more than whole or receive a windfall. Stace 
backpay did not accrue during the hiatus period, under the Board' s quarterly 
method of determining backpay tn early retirement benefits received 
in that period should not be deducted from backpay which accrued after the 
hiatus period. aS we have not allowed the early retirement benefits 


paid during | the hiatus period as a deduction against backpay. 


(10) Finally, we turn to a discussion of our understanding of the 


Respondent's retirement plan and how it will be applied with respect to the 


backpay claimants. The Plan operates as follows: 


so 

49/ Under the Board's quarterly method of determining backpay owing, interim 
earnings received in one quarter are not deducted from peckoy accrued 
in another quarter. (see FW. Woolworth Co:, 90 NLRB 289). 
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- 30 The employees* contributions (by payroll deductions) to the Plan 
are determined by the amount of their earnings. In addition, the Respondent 
contributes those amounts which are actuarily determined to be necessary 
so that when added to the employees' contributions, they will assure an 
adequate ‘und from which to pay retirement and death benefits called for 
in the Plan. Upon retirement an employee receives a monthly income drawn 
from the past and current service benefits (provided by the employer's 
and employees’ contributions) which have accrued co his account. <A member 
of the Plan whose employment is terminated and who has completed 20 years 
of service and attained age 55 can elect to continue as a participant in 
the Plan and receive a retirement income either immediately or after age 
65. Alternatively, a terminated employee who does not meet the foregoing 
requisites receives a refund, with interest, of his deposits. 

The Trial Examiner found and*se agree that although the terminated 

_employees are not entitled to current service benefits during the hiatus 
period, they are entitled to be treated as having been in service for that - 
period. Thus, the hiatus period would not be considered a break in service 
and the rights of the backpay claimants would be enhanced under the provisions 
of the Pian which make length of service a factor to be considered. Among 
these are length of service prerequisite to participation in the Plan’ 
(Section 6(b)), guaranteed minimum retirement income (Section 13(a)), amount 
of death beneiit (Section 14), and vesting (Section 15). 

The Union and the General Counsel contend that if Respondent is 
not liable for contributions to the Plan during the hiatus period as found 
by the Trial Examiner (a finding we adopt), the Respondent should be liable 
for contributions during the backpay period, and should at each employee's 


option pay these contributions either to the retirement fund or directly 


to the employee. We do not agree, because affording the employees such 
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3] cn option would be contrary to the espress provisions of the Plan which 
provides that prior to retirement an employee's interest in the fund is 
vested only to the extent of his own deposits. 

What is required by the Board's order is-that the terminated 

mployees be treated as having been employed during the backpay period 

during which time both the employees and the Respondent would have made 
sootethutrsn to the Plan. If they would have retired during chis period 
or - become eligibi e for early retirement (20 years service and age '55) during 
this period, they are entitled to elect to receive retirement tncooe or 
their deposits. 

At the time of their termination each of the machinists | who did 
not elect or was ineligible for early retirement or terminated vetted status 

- (by which retirement benefits are deferred to age 65) was refunded his 
Retirement Plan deposits. In order to participate now in the Plan, assuming 
eligibility (length of service and age) it would be necessary for a terminated 
employee to pay back to Respondent the deposits refunded in 1959 along with 
deposits (employee contributions) owing on the amount he would have received 
as wages from Respondent during the backpay period. The Trial Exaniner 
felt that these deductions should not be made from backpay unless the men 


were first given the option of continuing in the Plan and for this reason 


he did not deduct the deposits refunded in 1959 or "the employees deposits 
due on backpay. we agree. : ; : 


The Respondent contends that only the employees who accepted 
50/ 
reinstatement are eligible to make this election. We do not agree. 


For, we are of the opinion chat any employee awarded backpay who meets the 
| 
— 
$0/ These are: Cruze, Bradford, Lippert, Homen, Longnecker, Price, Raineri, 


Reihl, Swisher, Weismiller, and Novacek. Of these, Homen and Swisher 
were not awarded backpay because their jobs were eliminated. 


i 
| 
a 
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- 32 Jlength of service requirement (assuming he also meets the age requirement) 


by virtue of the hiatus and backpay period, whether he accepted reinstatement 
or not, should be offered the opportunity to continue in the Plan, and we 


so tind. 


. 


Certain employees took early retirement benefits upon termination 
S1i/ 
in 1959; none of them accepted reinstatement. The Respondent agrees that 


the monthly retirement benefits of those terminated machinists who elected 
to take early retirement benefits and are entitled to backpay should be 


recalculate? based on the amount of employee and employer contributions 
2/ 
which would have accrued during the backpay period. We have found that 


the early retirement’ benefits received by these employees should be deducted 
for the period that they were entitled to backpay. In addition, the 
Respondent should be credited with the amounts these employees would have 
contributed to the Plan during the backpay period. Therefore, the amounts 


for early retirement and persion deposits for these employees have been 


53/ 
deducted. These are set forth in the Appendi« to this decision. 


ee 

5)’ These men were Bennett, Capps, Crispino, Fuller, Gronberg, Hamidy, Hughes, 
E.T. Johnson, J.P. Jonnson, Lowell, Nash, and Smith. Of these Nash, 
Crispino, Hamidy, Bennett, Lowell, Hughes, and Z.T. Johnson were eligible 
to receive backpay. : A 
In addition, Cruze and F.C. Johnson, -who deferred their pension benefits 
to age 65,are entitled to have their monthly pension recalculated upon 
payment of employees’ pension contributions due on backpay. 
The Appendi. also includes the computations utilized in determining the 
amount of backpay to be awarded to individual amployees in each instance 
where our computations differ from those set forth in Appendix B-2 of the 
General Counsel's Backpay Specification. Among the reasons which made it 
necessary to mcedify some of the General Counsei’s computations are: the 
correction of mathematical errors: the Generai Counsel computed backpay 
through December 71, 1962, ior ail of the 7 employees whose compulsory 
retirement dates were disputed; the Generai Counsei computed the backpay 
of Arca, Beck, and Olson by means of the "Dabco formula” wage rates after 
March 22, 1965, instead of the rates sect forth in the July 15, 1565, collectiv 
bargaining agreement between Respondent and the Union which was retroactive 
to March 22, 1965; certain employees were not eligible for backpay during 
the entire backpay period but oniy from dates that jobs became available 
due to the disability or retirement of other bacxpay claimants;’and in 
one instance (Griffin) the General Counsel's computations provide backpay 
through January 31, 1964, though it was agreed his job would have been 
eliminated on January 15, 1964. , 
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Finally, we agree with the Respondent's contention that no 
provision need be made with respect to its responsibility to make 
contributions to the Plan for wages accruing during the backpay period 
to those employees who elect to continue in the Plan, or those eerorees 
who are entitled to have their pension benefits recalculated. For as the 
Respondent pcints out "these /contributions/ will follow automatically from 
the Company's responsibility to keep the fund actuarially sound." We therefore 
assume that these contributions will be provided under the e-press provisions 
of the plan. 

E ORDER 
Pursuant to Section 10(¢c) of the National Labor Relations Act, 
= amended, the National Labor Relations Board hereby orders that the 
Respondent, Fibreboard Paper Products Corporation, its officers, agents, 
successors, and assigns shall make the employees involved in this proceeding 


" whole by payment to them in the following amounts: 


Name Back Pay Due 
Machinists 


Nash, Lloyd J. (see Appendix) : $1,272.71 
Jackson, Warren C. 8,217.48 
Beck, Lincoln E. (see Appendix) 3 27,850.39 
“Wittorff, Detiii C. i -  - °§,529.7¢; 
Crispino, Manuel (see Appendix) : 318.57 
Hamidy, Robert (see Arvendix) , 1,722.49 
Cruze, Joseph S. 10,752.27' © 
Johnson, Fred Clarence 19,293.91 
Schlotterbeck, Eugene ; 9,782.66 
Bennett, Florin F. (see Aprendix) 62.96. 
Schoenfeld, Milton KH. (see Appendix) $5,546.32 
Arca, David (see Appendix) 6,704.69 
Goranson, George W. 4,830.68 


Jensea, Raymond D. _ 16,792.36 


Longnecker, Joe E. 8,906.63 
Bradford, Harry C. : : 8,062.15 
Fusare, Alex J. > 8,661. 34 
Price, Joe é 22,230.90 
Cunningham, Harry L. 12,093.51 
Raineri, Louis C. 21,688.93) 


Back Pay Due 


Machinists 


Reihl, Willian W. $6,671.27 
O'Leary, Vincent John 54/ 7,986.24 
Fontes. Ciitfor? L. 55/ 3,086.78 
Liopert, Donald W. 56/ 8,895.02 


Vandersecn, josenh 2. 57/ (see Appendix) 6,691.99 
Weismilier, Sr. Gerald 53/ (see Appendix) 3,575.64 


Power House Emolovees 


incoln (see Appendix) $ 5,851.83 


z (see Appendix) 18,082. 36 
EFavet>". ~ 11,044.87 
Johns . Sliver I. (see *vpendix) _ 18,305.72 
Novacex, George R. é 7,326.95 
Oison, Cari #. (see Appendix) 12,615.7C 
Giffin, Jonn L. (see Appendix) 3,209.82 
Mann, Euzene G. 7,819.12 
Van Zoen, jJaccve J. 3,892.18 


Waii, james R. 5,555.77 


$330,931.95 


Tne opening for O’Leary was_created by the fact that Crispino was 
disabled rom prior to the commencement of the backpay period until 
his comoulsory retirezent date (10/1/62). 

The cpening for Fontes was created by the fact that Bennett was 
@isabled from prior to the commencement of the backpay period until 
his compuisory retirement date (12/1/62). 

The onening for Lippert was created by the fact that Cruze was 
Gisebled from prior to the commencement of the backpay period until 
Hamidy’s retirement date (12/1/62). Thus, Lippert would have replaced 
Cruze from 9/14/62 to 12/1/62 and Hamidy thereafter. 

The opening for Vaaderbeck was created by Cruze’s continued disability 
from 12/1/62 (Hamidy's retirement date) until 4/1/63, Wictorff's 
retirement date. Thus, Vanderbeck wouid have replaced Lippert (who 
replaced Cruze from 9/14/62 co 12/1/62 and then Hamidy, whose retirement 
date was 12/i/62Z) for the disadied Cruze from 12/i/62 to 4/1/63 and 
then wittorff wnose retirement date was 4/1/63 for the remainder of 
the backpay period. 2 

The first opening for veismiller was created by Cruze's continued 
disability from 4/1/63 (the date Vanderbeck would nave become eligible 
for the retixing wWittorii's job) to 4/15/63 when Cruze would have 
returned to work. The second opening was created when Nash reached 
his compulsory retirement date on 3/1/64. 


91 


sain respect to those employees whose backpay is still 
9 


accruing, as found herein, payment to them oj the amount found to be 


due and accruing constitutes satisfaction of Respondent's obligation only 
up to the date set forth in the Appendix,which is the end of che period 

covered by the backpay specification. 
Dated, Washington, D.C. DEC 15 7959 | 


 ————————————— ——— 
Frenk W. McCulloch, Chairman 
i 


—_— 
John H. Fanning, | Member 


naan mens 
Sam Zagoria, | Member 


(SEAL) . NATIONAL LABOR RELATIONS BOARD 


wal 
59 David Arca and Lincoln Beck. 


APPENDIX 


NASH, Lloyd J. pace 


Compulsory retirement date March 1, 1964. 


Year & Gross Net Interim Net 
Quarter Back Pay Sarnings Back Pay 


1962-3 443.54 314.97 128.57 
1962-4 2,334.43 1,910.75 423.68 
1963-1 2,334.43 1,889.15 445.28 
1963-2 2,334.43 1,970.35 364.08 
1963-3. 2,418.10 2,120.01 : 298.09 
1963-4 2,459.95 1,873.55 586.40 
1964-1 1,639.96 1,331.17 ~ 308.79 


TOTALS $13,964.84 $11,409.95 $2,554.89 


Total Net Quarterly Backpay 
Medical Expense 
Net Back Pay V 
Early Retirement yma 

: 2 
Pension Deposits 
Total Backpay 


T/ Less early retirement benefits received during backpay period. 
2/ Less employees pension deposits on backpay. This backpay claimant 
is entitled to have his monthly pension benefit recalculated. 


ad 


BECK, Lincoln E. 


Year & Gross Ket Interim Net Medical 
Quarter Back Pay Earnings Back Pay Expenses 


1962-3 469.75 218.33 251.42 2.10 
1962-4 2,472.37 1,310.92 1,161.45 12.60 
1963-1 2,472.37 474.82 1,997.55 14.25 
1963-2 2,472.37 474.82 1,997.55 14.25 
1963-3 2,560.97 474.82 2,086.15 14.25 
1963-4 2,605.30 474.82 2,130.43 14.25 
1964-1 2,605.30 284.69 2,320.61 14.25 
1964-2 2,605.30 284.69 2,320.61 14.25 
1964-3 2,605.30 234.69 2,320.61 14.25 
- 1964-4 2,605.30 284.69 2,320.61 14.25 
1965-1 2572.94 1,188.16 1,384.78 14.25 
1965-2 2,313.77 1,183.17 1,125.60 14.25 
1965-3" 2,313.77 1,1€8.16 1,125.61 14.25 
1965-4 2,313.77 1,183.17. 1,125.60 14.25 
1966-1 2,313.77 1,656.46 657.31 14.25 
1966-2 2,313.77 1,656.46 657.31° 14.25 
1966-3 2,367.49 1,656.46 711.03 14.25 
1966-4 2,376.96 1,656.47 720.49 14.25 
1967-1 2,376.96 1,794.75 582.21 14.25 
1967-2 2,376.96 1,794.75 582.21 14.25 


TOTALS —— pele. eS ey 
$47,114.49 $19,535.30 $27,579.19 $271.20 


Total Net Quarterly Back Pay 27,579.19 
Medical Expense 271.20 
Total Backpay as of 6/30/67 $27,850.39 


NOTE: Backpay period not yet ended, as Beck has not yet received 
offer of reinstatement. 


* Backpay from 3/22/65 computed on basis of rates included in 
collective-bargaining agreement between Respondent and the Union 
effective July 15, 1965, retroactive to March 22, 1965. 


foes : “~ 
~ 


7S 


a oa until compulsory retirement date on Gctober ‘1, 1962. 
R é 4 


Year & Gross Net Interim > Net “Medical me 
Quarter Back Pay Earnings Back Pay | Expenses 


1962-3 376.20 0.00 376.20 | 3.95 


“ 


TOTALS $376.20 0.00 $376.20 $3.95 


- | 


Tecal Net Quarterly Back Pay 376.20 
Medical =xpense | 3.95 
Net Back Pay 1/ 380.15 
Early Retirement Benefits | 54.06 

2/ '326.09 
Pension Deposits |__ 7.52 
Total Back Pay $318.57 


* Straight-time pay at $4.275 per hour under Respondent's salary 

plan during period of disability. 
| 
| 
HAMIDY, Robert : 


Year & Gross Net Interim Net Medical 
Quarter Back Pay Earnings Back Pay <&xpenses 


1962-3 424.99 0.00 424.99 6.75 
1962-4 1490.20 0.00 1490.20 40.50 


TOTALS $1915.19 $ 0.00 _ $1915.19 $47.25 


Total Net Quarterly Back Pay 1915.19 
Medical Expense 
Net Back Pay 1 
Early Retirement Benefits 

2/ . 
Pension Deposits _ 38.30 
Total Back Pay $1722.49 


T/ Less early retirement benefits received during backpay period. 


2/ Less employees pension deposits on backpay. This backpay claimant 
is entitled to have his monthly pension benefit recalculated. 


BENNETT, Florin F. 
Disabled until compulsory retirement date December 1, 1962. 


Gross Net Interim Net Medical 
Back Pay Earnings Back Pav Expenses 


239.40 */ 
0.00 


239.40 5.27 
0.00 17.70 


0.00 
0.00 


$239.40 $0.00 $239.40 


Total Net Quarterly Back Pay 
Medical Expense 
Net Back Pay V 
Early Retirement Benefits 

2/ 
Pension Deposits 
Total Back Pay 


* Represents seven work days from September 13 to September 22, 
at $4.275 per hour. 


1/ Less early retirement benefits received .-.cing backpay period. 
2/ Less employees pension deposits on hockpay. This backpay claimant 
4s entitled to have his monthly persion benefit recalculated. 
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SCHOENFELD, Milton H. 


ee 


Year & Gross Net Interim Net ‘Medical 
Quarter Back Pay Earnings Back Pay Expenses 


1962-3 432.08 298.97 133.11 | 4.92 
1962-4 2274.11 1794.75 479.36 '26.62 
1963-1 2274.11 1794.75 479.36 27.62 
1963-2 2274.11 1794.75 479.36 ‘29.87 
1963-3 2355.62 1794.75 560.87 '29.12 
1963-4 2355.38 1794.75 $01.53 '29.12 
1964-1 2395.38 1794.75 : 601.53 ,27.62 
1964-2 2396.38 1794.75 601.63 ‘30.87 
1964-3 2396.38 1794.75 601.63 1:26.62 
°1964-4 2396.38 1794.75 601.63 26.62 
1965-1 463.82 322.03 141.79 ' §.32 


TOTALS $22,055.75 $16,773.75 $5282.00 $264.32 


Total Net Quarterly Back Pay $5282.00 
Medical Expense ' 264.32 


ARCA, David Total Back Pay $5546.32 


Year & Gross Net Interim ’ Medical 
Quarter Back Pay Earnings Expenses 


1962-3 471.28 291.49 
1962-4 2,480.41 1,981.04 
1963-1 2,480.41 2,951.41 © 
1963-2 2,480.41 2,069.61 
1963-3 2,569.32 ° 2,069.61 © 
1963-4 2,613.77 3,263.58 
1964-1 2,613.77 

1964-2 2,613.77 

1964-3 2,613.77 

1964-4 2,613.77 

1965-1 2,581.30 

1965-2 2,321.29 

1965-3 2,321.29 

1965-4 2,321.29 

1966-1 2,321.29 

1966-2 2,321.29 

1966-3 2,375.18 

1966-4 2,384.69 

1967-1 2,384.69 

1967-2 2,384.69 


Scoopeo coo soo e So Soo° 
S8SS8SSS8S88388sSsssss 


| 
TOTALS $47,267.68 $44,115.28 $6,704.69 i$ 0,00 


Total Net Quarterly Back Pay $6,704.69 
Medical Expense 0.00 
Total Back Pay as of 6/30/67 {$6,704.69 
NOTE: Backpay period not yet ended, as Arca has not yet received 


offer of reinstatement. 


* Backpay beginning March 22, 1965, computed on basis of rates included 
in collective-bargaining agreement between Respondent and the Union 
effective July 15, 1965, retroactive to March 22, 1965. 


es 
Net Interim Net Medical 
Earnings Back Pay Sxpenses 


597.31 321.25 0.90 

2078.88 622.75 0.00 

2701.66 1756.80 944.86 0.00 
2798.48 2274.80 523.68 0.00° 
2846.92 2018.20 828.72 0.00 
2846.92 2150.40 696.52 0.00 
2846.92 1855.20 991.72 0.00 
2845.52 2254.40 612.52 0.00 
2846.52 1915.20 931.72 0.00 
551.02 332.80 218.22 0.00 


$2395.35 $17,213.99 $6,696.99 0.00 


Total Net-Quarterly Back Pay 6691.99 
Medical Expense ___0.00 
Total Back Pay $6691.89 


* The opening for Vanderbeck was created by Cruze’s continued 
disability from i2/1/62 (Ramidy's retirement date), until 4/1/63, 
Wittorff's retirement date. 


WEISMILLER, JP... Gerald 


eo 


(Refastated) 


Year & Gross Net Interim Net Medical 
Quarter Beck Pay Earnings Back Pay Expenses 


1963-2 * 461.71 294.43 167.28 1.50 
1964-1 ** 973.08 775.73 197.35 3.19 
1964-2 2,861.99 1,944.75 917.24 9.39 
1964-3 2,861.99 1,997.92 864.07 9.39 
1964-4 2,861.99 1,697.02 1,164.97 9.39 
1965-1 553.94 323.95 - 229.99 1.88 


TOTALS ‘$10,574.70 $7,033.80 $3540.90 $34.74 


Total Net Quarterly Back Pay 3540.90 
Medical Expense 34.74 
Total Back Pay - $3575.64 


The first opening for Weismiller was created by Cruze's 
continued disability from 4/1/63 (The date Vanderbeck would 
have become eligible for the retiring Wittorff£'s slot) to 
4/15/63 and was terminated by Cruze's return to work. 

The second opening was created when Nash reached his compulsory 
retirement date on 3/1/64. 
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Power House Employees 
LOWELL, Fredric Lincoln | 
Year & Gross Net Interim Net | Medical 
Quarter Back Pay Earnings Back Pay Expenses 
1962-3 540.90 298 .97 241.93 | 0.00 
1962-4 2846.83 2012.99 833.84 
1963-1 2846.43 2434.05 412.78 
* 1963-2 2846.83 1962.35 884.48 
1963-3 2948 .86 2082.06 866.80 
1963-4 2999.90 2002.93 996.97 
1964-1 2999.90 2076.03 923.87 
1964-2 2999.90 1989.39 1010.51 
. 1964-3 2999 .90 2079.39 920.51 
- 1964-4 2999.90 2022.75 977.15 
1965-1 580.63 . 422.76 157.87 
TOTALS $27,610.38 $ 19,383.67 $8226.71 | $177.60 
Total Net cerceniy Back Pay | 8226.71 
Medical Expense | _177.60 
Net Back Pay 1/ = 8404.31 
Early Reticement Benefits 1639.68 
2/ | 6764.63 
Pension Deposits | _912.80 
Total Back $ 5851.83 
HUGHES, Robert Edgar | 


Compulsory retirement date 10/1/64. 


- Year & Gross “Net Interin Net Medical 
Quarter Back Pay Earnings Back Pay | Expenses 


1962-3 $43.66 131.67 411.99 5.07 
1962-4 2861.35 693.18 2168.17 27.45 
1963-1 2861.35 650.57 2210.78 27.45 
1963-2 2861.35 650.57 2210.78 | 27.45 
1963-3 2963.90 650.57 ‘ 2313.33, 27.45 
1963-4 3015.20 650.57 2364.63 | 27.45 
1964-1 3015.20 334.51 2680.69 27.45 
1964-2 3015.20 334.51 2680.69 224.95 
1964-3 3015.20 334.51 < 2680.69 27.45 


TOTALS $24,152.41 $4,430.66 $19,721.75 $422.17 


Total Net Quarterly Back Pay 19,721.75 
Medical Expense 422.17 
Net Back Pay l/ | 20,143.92 
Early Retirement Benefits 1,275.47 

2/. | 18,868.45 
Pension Deposits : 786.09 
Total Back Pay ! $18,082.36 


i/ Less early retirement benefits received during backpay period. 


2/ Less employees pension deposits on backpay. This backpay claimant 
is entitled to have his monthly pension benefit recalculated. 


° 
JOHNSON, Elmer T. 


Year & Gross Net Interim Net Medical 
Quarter Back Pay Earnings Back Pay Expenses 


1962-3 509.55 166.85 342.70 7.69 
1962-4 2681.83 878.31 1803 .52 39.10 
1963-1 2681.83 752.99 1928.84 39.10 
1963-2 2631.83 752.99 1928.84 39.10 
1963-3 2777.94 752.99 2024.95 39.10 
1963-4 2826.03 752.99 2073.04 39.10 
1964-2 2825.03 476.42 2349.61 39.10 
1964-2 2826.93 476.42 2349.61 39.10 
1964-3 2826.93 476.42 2349.61 39.10 
1964-4 2825.03 476.42 2349.61 39.10 
1965-1 546.98 - 95.29 451.69 7.82 


TOTALS $26,010.11 $6058.09 $19,952.02 $367.41 


Total Net Quarterly Back Pay 19,952.02 
Medical Expense 367.41 
Net Back Pay V/ 20,319.43 
Early Retirement Benefits 1,164.24 

2/ 19,155.19 
Pension Deposits 849 .47 
Total Back. Pay $18,305.72 


l/ Less early retirement benefits received during backpay period. 
2f Less employees pension deposits on backpay. This backpay claimant 
is entitled to have his monthly pension benefit recalculated. 


OLSON, Carl w. 


Year & Gross Net Interim Net Medical 
Quarter Back Pay Earnings Back Pay Expenses 


1962-3 523.93 280.66 2 3 243.27 
1962-4 2,757.51 1,540.18 1,217.33 
1963-1 2,757.51 1,574.32 1,183.19 
1963-2 2,757.51 1,853.77 903.74 
1963-3 2,856.34 1,844.29 1,012.05 
1963-4 2,905.77 1,565.20 1,340.57 
1964-1 484.39 271.09 : 213.20 
1964-4 2,905.77 1,859.38 1,046.39 
1965-1 2,869.68 2,397.29 472.39 
1965-2 _ 2,580.62 2,397.29 183.33 
1965-3 2,580.62 2,397.29 © 183.33 
1965-4 - 2,580.62 2,397.29 183.33 
1966-1 2,580.62 2,000.92 579.70 
1966-2 2,580.62 2,000.92 579.70 
1966-3 2,640.54 2,000.92 639.62 
1966-4 2,651.10 2,000.92 650.18 
1967-1 2,651.10 2,078.57 572.53 
1967-2 2,651.10 2,078.57 572.53 
1967-3 2,716.81 2,078.57 638.24 
1967-4 627.53 » 426.55 200.98 


* ee 
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TOTALS $47,659.69 $35,043.99 $12,615.70 


-Total Net Quarterly Back Pay 12,615.70 
Medical Expense i__0.00 
Total Back Pay as of 6/30/67 S12, 615.70 


NOTE: Backpay period ended October 21, 1967 upon elimination of his 
job. Not yet offered reinstatement. 


Job eliminated January 15, 1964 due to installation of automatic 
controls in power house. An opening was created for Olson on 
10/1/64, the compulsory retiremeat date of Hughes. 


Backpay fron 3/22/65 computed on basis of races included in collective- 
bargaining agreement between Respondent and the Union effective 
July 15, 1965, retroactive to March 22, 1965. 

: 


GIFFIN, John L. 


Year & Gross Net Interim Nec Medical 
Quarter Back Pav Sarnings * Back Pay Expenses 


1962-3 476.35 544.66 0.00 0.00 
1962-4 2507.26 1478.45 1028.81 0.00 
1963-1 2507.26 1602.72 904.54 0.00 
1963-2 2507 .26 1710.28 796.98 0.00 
1963-3 2597.12 2117.63 479.49 0.00 
1963-4 2642.07 3232.05 0.00 0.00 
* 1954-1 435.41 512.64 0.00 0.00 


TOTALS $13,672.76 $11,199.93 $3209.62 0.00 


Total Net Quarterly Back Pay 3209.82 
Medical Expense 0.00 
Total Back Pay $3209.82 


* Job eliminated January 15, 1965, due to installation of automatic 
controls in power house. 
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BEFORE THE NATIONAL LABOR REIATIONS BOARD 


Twentieth Region 


In the Matter of: 


FIBREBOARD PAPER PRODUCTS CORPORATION 


-and= 


FAST BAY UNION OF MACHINISTS, LOCAL 1304, 
UNITED STEELWORKERS OF AMERICA, AFL-CIO; 
and UNITED STEELWORKERS OF AMERICA, 


waeeewnwneennne-- = “x 


Room 18201, Federal Building 
450 Golden Gate Avenue 
San Francisco, California 


- October 16, 1967 


The above-entitled matter came on for pretrial conference 


hearing, pursuant to notice, at 10:00 o'clock aeMe 


BEFORE: 


HENRY S. SAHM, Trial Examiner. 


APPEARANCES : 


. WILLIAM F. ROCHE, ESQ., 


DARWIN, ROSENTHAL 
& LEFF, 

by 
IRWIN LEFF, ESQe, 


BROBECK, PHLEGER 
& HARRISON, 
by 
MARION B. PLANT, ESQ., 


450 Golden Gate Avenue, San 
Francisco, Californiz, appearing 
as Counsel for the General 
Counsel. ; 


68 Post Street, San Francisco, 
California, appearing on behalf 
of the Charging Party. 


111 Sutter Street, San Francisco 
California, appearing on behalf 
of the Respondent. 


es 


MR. PLANT: Yes. 


Now, 6-A, that Exhibit 8 in Fibreboard’s said answer to 


specification applied to employees in the bargaining unit 
represented by the East Bay Union of Machinists. 

MR. ROCHE: So stipulated. 

MR. LEFF: So stipulated. 

TRIAL EXAMINER: Noted and approved. 


MR. PIANT: B, there is disagreement in part, at least, 


Mr. Plant, might I suggest that you phrase 
t 6-B in terms that would exclude the seven men and then 
could have a stipulation on that? 


Yes. Just a minute, now, until I find those 


| terminated employees, i.e., the dates upon which they were 


required to retire by the terms of Section 7 of said Exhibit 


Florin FP. Bennett, Crispino and Capps. 


TRIAL EXAMINER: Gentlemen, would you please excuse me & 


moment? 


Off the record. 
(Discusson off the record.) 

TRIAL EXAMINER: On the record. 

MR. PLANT: Continuing with the last aaa that with 
respect to the men just named, the respective birthdates were 
as follows: ! 

Gronberg, January 5th, 1894, 

Holmes, August 15th, 1895. 

Crispino, September 14th, 1897. 

Hamidy, November 27th, 1896. 

J. P. Johnson, July 18th, 1894. 

Bennett, November 10th, 1894 and D. F. Capps, May 25th, 
1894, : 

MR.ROCHE: So stipulated. 

MR. LEFF: So stipulated. 


TRIAL EXAMINER: Noted and approved. 


MR. PLANT: Now, Request No. 7 that the respective 
= | 
seniority dates of the terminated employees were as set. forth 


in said Schedule 1, that is, Schedule 1 of the appendix to the 
amended answer. | 

MR. ROCHE: So stipulated. 

MR. LEFF: So stipulated. 

TRIAL EXAMINER: Noted and approved. | 

MR. PLANT: 8-A, that M. Crispino, was Epvercotty dis- 


25 labled from working -- let me pause just a second here because 
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MR. LEFF: It is the same as your 19-A. 
MR. PLANT: In my further request, I had some additional 
MR. LEFF: The bottom of the first page. 
MR. PLANT: Oh, yes. 
That M. Crispino was physically disabled from working, 
September 15th, 1962, until October 12th, 1963. 
Do you went to take that? 
BR. ROCHE: So stipulated. 
MR. LEFF: So stipulated. 
TRIAL EXAMINER: Noted and approved. 


MR. PLANT: 3B, that J. Cruze was physically disabled from 


working from September 10th, 1962, until April 15th, 1963. 


MR. ROCHE: So stipulated. 


MR. LEFF: So stipulated. 

TRIAL EXAMINER: Noted and approved. 

MR. PIANT: C, that F. Bennett was physically disabled 
from working from June 22nd, 1962, until subsequent to Januar 
i8th, 1965. 


MR. ROCHE: The General Counsel doesn't have any knowledg 


Couldn't we make it until January lst, 1963? 
MR. PLANT: That will do. 
TRIAL EXAMINER: January lst, 1963, very well. 


MR. PLANT: The stipulation is so stipulated. 


MR. LEFF: So stipulated as amended, the Union 
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stipulate. 

TRIAL EXAMINER: Very well. Noted and eprcovedh 

MR. PLANT: Next, the respective seniority date of the 
terminated employees were as set forth in Schedule 1 of the 
appendix to Fibreboard's amended answer that on aaa is the 
same as the appendix to -- could we go off the record? 

TRIAL EXAMINER: Yes. | 

Off the record. 

(Discussion off the record.) 


TRIAL EXAMINER: On the record. 


MR. PLANT: Now, I think we can stipulate to the 


following: 

That the average quarterly earnings of ns of the termina 
employees, including vacation earnings during the period from 
August 4th, 1958 to: July 3rd -- July 3lst, 1959, were as set 
forth in Appendix A to the specification, except that the 
average quarterly earnings of George Novacek during such 
period were ~=- what is that corrected figure? : 

MR. ROCHE: $2,280.20. 

MR. PLANT: And that there is dispute as td the average 
quarterly earnings of Dave ‘Arca. | 

MR. ROCHE: So stipulated. 

MR. LEFF: So stipulated. 


TRIAL EXAMINER: Noted and approved. 


MR. PLANT: So to 10, there is a disagreement. 


I counsel. 

MR. ROCHE: General Counsel would like to state that 
| we join in the position of Union counsel. 4 

I accepted the stipulation as the stipulation, not with 
| any inferences that may be drawn from it. 

TRIAL EXAMINER: Very well. 

MR. PLANT: Now, Go we have an agreement as to 12? 

MR. LEPP: Yes, so stipulated. 

MR. PLANT: I offer the stipulation that all times mentigq 
j in the specification, Fibreboard employed in its felt mill 
| in the Emeryville plent a Millwright covered by contracts with 
| Local 6 of the International Longshoremens Union. 

MR. ROCHE: So stipulated. 

MR. LEFF: So stipulated. Fi 

TRIAL EXAMINER: Noted and approved. 

MR. PLANT: Now, I am going to offer a substitute for 
113 which is set forth in my supplement, in one second, if yo 
| bear with me. 

That is 22. I understand we have agreement on that from 
| General Counsel. How about you, Mr. Leff? : 

MR. LEPP: Yes, I will stipulate to your No. 22. 
MR. PLANT: Now, for the stipulation that from at least 

23 | as early as March 12th, 1946, the millwrights employed in the 


24 | felt mill in the Emeryville plant, excepting the helper and t 


25 || oiler and covered by contract with Local 6 of the Internatio 
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Longshoremens and warehousemens Union, until August lst, 1959, 


oe the same wage rate as that of the maintenance machini 


icovered by Fibreboard‘'s contract with the East Bay Union of 
‘Machinists. ae 

MR. ROCHE: So stipulated. 

MR. LEFF: So stipulated. 

TRIAL EXAMINER: Noted and approved. 

MR. PLANT: Now, returning to the original request, I 
offer the stipulation that on or about July 15th, 1965 -- I will 
reread this. | 

x will refer to the substitute which is 23 of the 
supplement. 

I overlooked the contract here. : 

MR. LEFF: Don't you want both of them? 

MR. PLANT: Yes. ° I overlooked the contract in my origina}. 

I propose the following stipulation that on or about July 
15th, 1965, Fibreboard and the East Bay Union of Machinists 
executed a bargaining contract covering Pibreboard's Martinez 
plant -- Emeryville plant, of which a true and correct copy 
is attached as Exhibit D-1 to Fibreboard's ananded answer to 
the specification and a bragaining contract covering Fibreboard's 
Martinez plant of which a true and correct copy is attached 
as Exhibit D-2 to Fibreboard's amended answer to the specifi- 
cation. i 


MR. ROCHE: So stipulated. 
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MR. LEFF: So stipulated. 

TRIAL EXAMINER: Noted and approved. 

MR. PLANT: There is disagreement as to 15. 

However, there is agreement, I believe so to a.related 
request contained in my supplemental motion and I propose 
this stipulation. 

MR. ROCHE: Which number is that? 

MR. PLANT:. 24. saws 

That on or about October lst, 1960, Fibmrboard closed 
its Emeryville floor covering (felt base) plant. Is it so 
stipulated? 
| MR. ROCHE: So stipulated. 

MR. LEFF: So stipulated. 
TRIAL EXAMINER: Noted and approved. 


MR. PLANT: That on or about July lst, 1961, Fibreboard 


closed its Emeryville linoleum plant, is that so stipulated? 


MR. ROCHE: So stipulated. 

MR. LEFF: So stipulated. 

TRIAL EXAMINER: Noted and approved. 

MR. PLANT: That on or about March lst, 1962, Fibreboard 

moved its roofing plant to Martinez, is that so stipulated? 

MR. ROCHE: So stipulated. 

MR. LEFF: So stipulated. 

TRIAL EXAMINER: Noted and approved. 


MR. PLANT: Now, we might as well at that point include 
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the power house, hadn't we? 
I believe that you have a -- just one second. 
Next, that on or about February Ist, 1964, automatic 
controls were installed from the power house boilers, thereby 
| 


eliminating the need for firemen. oa 


MR. ROCHE: Where are you now, Marion? 


MR. PLANT: I ammaking this up in part out of a stipulation 
: i 


you proposed, that is, in your 6, something that I neglected 
to cover in my request. 

MR. ROCHE: So stipulated. 

MR. LEFF: So stipulated. 

TRIAL EXAMINER: Noted and approved. 


MR. PLANT: Now, turning to 16 of our original motion, I 


offer the following stipulation: 

That on August lst, 1959, Fibxeboard paid each of the 
terminated employees 2 severance allowance in the amount nee 
forth in Schedule 5 of the appendix to said enended answer. 

MR. ROCHE: So stipulated. : 

MR. LEFF: So stipulated. : 

TRIAL EXAMINER: Noted and approved. | 

MR. PLANT: That on August Ist, 1959, Pibreboara refunded 
to each of the terminated employees wha did not elect to take 
early retirement or terminated vested status his retirenent 


deposits in the amount set forth opposite his name in said 


Schedule 5. | 
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MR. ROCHE: So stipulated. 
MR. LEFF: So stipulated. 
TRIAL EXAMINER: Noted and approved. 


MR. PLANT: Next, that since August lst, 1959, Fibreboard 


has paid early retirement benefits to the terminated employees 


who elected to take early retirement. 

That Schedule 5 correctly sets forth the total amount of 
ithe benefits so paid each of said employees up to September 
115th, 1962, except the amount set forth opposite the names of 
jE. Te Johnson and F. L. Lowell, are the amounts paid to them 
im to January 18th, 1959. 

MR. ROCHE: 1965, you mean? 

MR. PLANT: Yes, that should be °65. 

MR. ROCHE: That last date should be January 18th, 1965. 

So stipulated. 

MR. LEPP: May we go off the record? 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

MR.LEFF: May I indicate for the record that I will 
istipulate to the last stipulation that Mr. Plant put forward, 


I would offer at this point a stipulation that for those 
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Florin F. Bennett, $77.85. 
Dola F. Capps, $49.15. 
Manuel Crispino, $108.11. 
‘Jospeh S. Cruze, $132.56. 
Nick C. Fuller, $52.47. 

D. A. Gronberg, $71.15. 
Robert Hamidy, $80.66. 
Robert E. Hughes, $52.06. 
Elmer T.Johnson, $41.58. 
J. P. Johnson, $121.95. 
Fredric L. Lowell, $58.56. 
Lloyd J. Nash, $62.41. 
Stanley J. Smith, $105.87. 
MR. PLANT: So stipulated. 
MR. ROCHE: So stipulated. 


TRIAL EXAMINER: Noted and approved. 


MR. PLANT: I propose the stipulation that none of the 


terminated employees has made any retirement plan deposits for 
any part of the period from February 1sth, 1962 - make that 
February 14th, 1962 to January 18th, 1965. 

MR. ROCHE: Do you mean September, 1962? 

MR. PLANT: Yes. 

Let me rephrase that. That none of the terminated employges 
nas paid any retirement deposits for any part of the period 


from September 14th, 1962, to January 18th, 1965. 


es @ @ 
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MR. LEFF: So stipulated. 
MR. ROCHE: So stipulated. 
TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
very well. The stipulation is noted and approved subje 
to the statement of Union counsel. 


Now, 22, I think we have already covered or 
a 


22 of your supplement? 


PLANT: Yes. 
MR. ROCHE: Yes, we have already stipulated to that. 
YR. PLANT: 23 we have covered; 24 we have covered; now, 
how about 25-A? 
Yes. 
Is there agreement? 
Yes. 
YR. PLANT: I offer the following stipulation: 
That on July 31st, 1959, and since July 13th, 1959, Dave 
perce: was.a on-leave of absence to attend to Union business. 
So stipulated. 
MR. ROCHE: The General Counsel will so stipulate to tha 
with the assumptions that it means from July 13th, 1959, thro 
July 31st, 1959, Mr. Dave Arca’ was on leave of absence to 


attend Union business? 


MR. PLANT: Yes. 
TRIAL EXAMINER: Off the record. 


(Discussion off the record.) 


. 


TRIAL EXAMINER: On the record. 

MR. PLANT: I offer the following stipulation: | 

That on July 31st, 1959, and during almost all of the 
time nice Febraury 15, 1959, L. R. Jobe, J-o-b-e, was on 
sickleave. —_ | 
That on July 3lst, 1959, and since July 2nd, 1959, A. F. 


Holmes was on sickleave. 
That on July 3lst, 1959 and since July 8th, 1959, J. 
Vanberbeck was working as a fireman in the power house. 
a 


That on July 3lst, 1959 and for/time prior thereto, EB. F. 


Schlotterbeck was assigned to the roofing plant. | 


That on July 31st, 1959, and for some time prior thereto, 


D. A. Gronberg's assignment was that of working foreman in the 
felt mill. : 

MR. ROCHE: The General Counsel will stipulate to that 
with the same provision as before that the ‘word “since” 
doesn’t mean from that date to the present time, but it means 
from the earlier date in each sentence to the later gate in 
each sentence. v : 

TRIAL EXAMINER: Is thatwntil the later date or inclusive 
| 


of the later date? 


MR.. PLANT: Inclusive. 
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MR. ROCHE: Inclusive. 


So stipulated. 

MR. LEFF: So stipulated. 

TRIAL EXAMINER: Very well, noted and approved. 

MR. PLANT: Is there agreement on 26? 

BR. ROCHE: It is O.K. 

MR. PLANT: I offer the following stipulation that on 
August lst, 1959, Fibrgboard paid to each of the terminated : 
employees in addition to the severance allowance set forth ir 
Schedule 5 of the appendix to Pibeeboard's amended answer, tw 
weeks pay in lieu of notice. : 

MR. ROCHE: So stipulated. 

MR. LEFF: Vell, your Honor, I will stipulate that thos¢i 
specific sums of money were paid. Again, I don*t want to 
limit myself in the inferences to aA avawn from the terminolo 
used by the company. ; } 

That is, I don't necessarily see a distinction between 


two weeks pay in lieu of notice in the severance allowance 


and I wouldn't want my stipulation to assume that I am agree > 


to the company’s characterization of it. 

MR. PLANT: We set forth in our Schedule 5 severance 
allowance for each employee, a certain amount. 

This is a stipulation that in addition to paying that, 
Fiberboard gave each man two weeks pay. ; 


With that stipulation, I will agree. Further 
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than that, I would not agree. 


TRIAL EXAMINER: The stipulation is noted and approved. 


MR. PLANT: Next, I offer this stipulation that Exhibit 


E attached to Fibreboarcd's amended answer is a ‘true and 
correct -- no, no. 

Pardon me. I will withdraw that. 

That Exhibit E attached to the Fibreboard's supplement to 
its motion for a pre-trial conference is a true and correct 
copy of the Fib&Bboard salary plan which nas in effect during 

: 
the back pay period. ) 

MR. ROCHE: So stipulated. 

MR. LEFF: I, based upon the Employer's representation 
that that was the plan, I will so stipulate, pit I will be 
checking with my clients and if I have any different view, I 
will have it known. ; 

TRIAL EXAMINER: I want to assure ali oarioel that any 
stipulation arrived at during this pre-trial conference, that 
at between now and the time we go to hearing or during the 
course of the hearing there should Ne any change on your 
thinking, it seems to me that counsel will have a right to ma 
such representations at that time, and if we can't stipulate, 
then I propose if a finding is necessary, then I will have to 
make it in my decision. 

MR. PLANT: I will next offer the following stipulation 


that the following men accepted reinstatement and are still 


employed, except for J. Cruze who retired on October ist, 1965 
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F.C. Johnson, April 2nd, 1965. That is it. 
MR. ROCHE: So stipulated.. 
MR. LEFF: So stipulated. 
TRIAL EXAMINER: Noted and approved. 
WR. PLANT: That ends my talking for a while. 
If there is anything that was not covered in what I 


offered and the two gentlemen wish to cover, why -- 


MR. LEFF: What about your propositions? 
\ 
\ 
MR. PLANT: Oh, yes, I forgot the propositions. 


Now, in my motion for a pre-trial conference, I set 
certain propositions. 


I will now state them one at a time to see if there is 


amended answer as Exhibit B. 

MR. ROCHE: ‘The General Counsel will stipulate only to 
that —— only up to the words “retirement date", omitting the 
words “as fixed by the retirement plan", et cetera. 

MR. PLANT: Will you please expound on that, Mr. Roche? _ 

MR. ROCHE: Yes. This in its present form will cover, 
include and encompass the seven men about whom there is some 


doubt about his compubory retirement date. 


yR. PLANT: Is it your contention that their compulsory 
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retirement dates are not fixed by the plan, but by something 
: | 


else? 


MR. ROCHE: Yes. | 
MR. PLANT: By what else are they fixed? 


| 
MR. ROCHE: By a separate arrangement between the parties 
MR. PLANT: Relative to these particular men? 
MR. ROCHE: Correct, relative to the men in the category 
of these men. | | 


MR. PLANT: Is that arrangement in writing or oral. 
MR. ROCHE: Oral and in writing. 
TRIAL EXAMINER: I would refer Respondent's counsel -- I 


am sure he is aware of it -- to 6-B of the pre-trial statement 


General Counsel. : 

MR. PLANT: Well, yes, X just haven't had a chance to 
read that yet. I have just one through the proposed 
stipulations. I haven't had a chance to read his pre-trial 
statement yet. 

TRIAL EXAMINER: I was just thinking from the standpoint 
of continuity if we could have something on the Pocora here 
that perhaps might be helpful for me and I thought you were 
alluding to that when you requested Government counsel to 
expand on that. ! 

MR. PLANT: Well, I think the steuacion is this, your 


Honor. 


We have already had a stipulation as to the compulsory 


Y AVAILABLE 
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| retirement dates of certain men and that there is dispute as 


to the compulsory retirement dates of certain others. 

I understood that the dispute was a dispute as to how the 
plan should be construed. 

Now, General Counsel tells me it is not a dispute as to 3 
how the plan should be construed, but is a dispute, based upoy 
a claim by hin that something other than the plan was control 

« 
is -that right? 

MR. ROCHE: This is correct. 

TRIAL EXAMINER: Parol evidence? 

MR. PLANT: Not merely parol evidence for the purpose of 
construing the plan, but some other agreement. 

TRIAL EXAMINER: “I anticipate then that there will be 
some action about whether or not a written document or this 
proposed testimony of Government counsel comes within the 
parole Pa rule? 

MR. PLANT: I would think so. 

YR. ROCHE: This will be one of the issues, however : I a 
willing to stipulate as I. stated as follows: ; 

No terminated employee is entitled for back pay for any 
period subsequent to his compulsory retirement date. 

MR. PLANT: That is true. 

MR. LEFF: I will stipulate to that. 

TRIAL EXAMINER: Very well, noted and approved. 


MR. PLANT: Now, the next proposition is this: 
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No terminated employee who is physiceity, disabled £rom 
working during any part of the period from Septenber 15th, 
1962, to January 8th, 1965, is entitled to packpay for the 
period of such disability except for such amounts as would have 
been payable to him under the Fiberboard salary plan. 

MR. ROCHE: Instead of September 15th which you read, you 
mean, September 14th, 1962? | 

MR. PLANT: Yes. | | 


MR. ROCHE: And in place of January 8th, do you mean 


January 18th? 


MR. PLANT: That should be January 18th, yes. Will you 


please make those corrections, Mr. Reporter? 

THE REPORTER: Yes. 

MR. ROCHE: With those corrections, the General Counsel 
will so stipulate. | 
MR. LEFF: So stipulated. 
| 


TRIAL EXAMINER: Noted and approved. 

MR. PLANT: I customarily write out stuff like this in 
handwriting and I think I write it out faster than I write and 
I am always leaving out words or putting down a vicong word. 

The next proposition which I have offered is that no 
terminated employee is entitled to back pay for any period 
during which bargaining unit work would aoe have been available 


to him due to reduction in the work force. 


MR.ROCHE: So stipulated. 
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eR. FEFF: So stipulated. 


TRIAL EXAMINER: Noted and approved. 

MR. PLANT: Andthe next propodtion which I offer is that 
in computing the back pay of terminated employees, it is to 
be deemed that they would have been called for available wor & 
as machinists in the order of their seniority as machinists, 


| would have been called for available work as engineers, in 


o 
the order of their seniority as engineers and would have been 


i called for available work as firemen in theirorder -- in the 


order of their seniority as firemen. 
ER. ROCHE: Could we be off the record? 
TRIAL EXAMINER: Yes. 
Off the record. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
MR. PLANT: At the end of that stipulation I wouldlike 
| to add, and would have been called for available wee: as 
i helper in the order of their seniority as helpers. 
MR. ROCHE: So stipulated. 
MR. LEFF: So stipulated. 
TRIAL EXAMINER: Noted and approved. 
MR. PLANT: Now, the next one, the next proposition I 


offer is the following: Well, that you will not agree to -- 


Six, you will not agree to. I take it you will not agr 
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MR. ROCHE: General Counsel proposes to stipulate that 


TRIAL EXAMINER: On the record. 


the storekeeper®s job was eliminated before September 1962. 

MR. PLANT: So stipulated, : 

MR. LEFF: So stipulated. 

TRIAL EXAMINER: Noted and approved. 

Off the record. 

( Discussion off the record.) 

TRIAL EXAMINER: On the record. 

MR. ROCHE: General Counsel proposes to stipulate that 
the Respondent*s central storehouse was demolished in 
November or December of 1961. ~ : 

MR. PLANT: So stipulated. 

MR. LEFF: So stipulated. 


TRIAL EXAMINER: Noted and approved. 


MR. ROCHE: General Counsel proposes to stipulate that 


in the event September 13, 1962, is held to be the correct 
starting date for the back pay perioainereins that interin 
earnings for all employees shall be one-seventesnth of the 
interim earnings listed for the 17-day period, Septenber 
14 through September 30, 1962, inthe third quarter of 1962, 
on all pages of Appendix B of the specification, : 

| MR. PIANT: Do you mean one—seventeenth of the interim 
earnings, or an additional seventeenth? | 


MR. ROCHE: I mean that the interim earnings for that 
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MR, LEFF: That Joseph Vanderbeck*s regular work assign 


f ment in June and July 1959 was as a machinist in the main 
machine shop. 
MR. PIANT: Would you mre to rephrase that to read tha 
he was carried on the seniority list as a machinist. He 8 - 
i wasn*t assigned to the machine shop. He was working over 
in the fire house. 
Do you see what I ‘mean? He was carried on the machinis' 
seniority list, however, as a machinist. 
MR. LEFF: Let me read the rest of it and see if the 
| rest is agreeable, and that his assignment to the fire house 
| as a fireman was on a temporary basis, that he requested 
that he be returned tc the machine shop, and that this requé 
i to return has been granted to take effect as soon as a 
replacement was obtained. 

MR. PLANT: That is correct. 


MR. LEFF: I will accept that. 


MR. PIANT: If you want to elaborate on that, he had 


i been working over in the powerhouse since June 8th. 

MR. LEPP: Well, ret me rephrase that. 

That Joseph Vanderbeck was carried on the Fibreboard 

| seniority list as a machinist, and from June 8, 1959 until 
| Jaly 31, 1959, he was assigned to the powerhouse as a fire- 
mane 


This assignment was on a temporary basis, and that he 


36 
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had requested that he be returned to the machine shop, and 
that this request to return had been granted to take effect 
as soon as a replacement was obtained. : 

MR.PIANT: So stipulated. 

MR. ROCHE: So stipulated. 

TRIAL EXAMINER: Noted and approved, | 

MR. LEFF: Reading from No. 10 on my proposed stipula—- 
tion, that ina eteer from Fibreboard‘*s attorney to the 
compliance officer of the Board, dated March 24, 1965, the 
compulsory retirement date for D. A. Gronberg, A. F. Holmes, 
M. Crispino, R. Hamido, J. P. Johnson, FP. F. Bennett, and 
D. Fe. Capps, was given as 1l-1-63. 

MR. PIANT: Was that in the letter itself, or was it in 
something that I enclosed with the letter? 

MR. LEFF: It was ina schedule attached to the letter, 

MR.PIANT: Do you want to rephrase it? : 

MR, LEFF: That ina schedule attached to a letter from 
Fibreboard*s attorney to the compliance officer, and then 
the rest is the same. : 

MR. PLANT: So stipulated. 

MR. ROCHE: So stipulated. 

TRIAL EXAMINER: Noted and approved. 

MR, LEFF: This is No. 13 of my request for stipulation, 
that in the years 1960, 1961, 1962, 1963 and 1964, Fibreboard 


25 || neither sent to the union nor received from the union any 
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Now, would you expand on that, for my benefit? 


MR, PIANT: Yes, Your Honor. 

The Fibreboard contract contains a wage formula under 
which the machinists receive so much a day less, which I 
think you computed at 12 and a half cents an hour, 

MR. ROCHE: That is right. 

MR. PIANT: And some building trade employees. 

Now, one reason why Pibreboard contracted out the work 1 
was because its maintenance costs were getting clear out of 
line. The highest wage rate paid ander any other contract o 
the East Bay Union of Machinists for the back pay period are’ 
those of Foremost Food and Chemical Company, and are in this 
exhibit which was attached to our answer as Exhibit 2, and 
which have been marked 7 for identification, 

There was in the Pibreboard plant a classification repr 
sented by the ILWU called the millwright, and historically 
he received the same wage rate as these machinists did. It 


has been true since 1946. 


Whatever they got, he got. At the time the contract 


terminated, as we think it did, in July of 1959, he was 
getting $3.52-1/2 an hour, and the machinists were getting 
$3.52-1/2 per hour. 

Now, the problem is to determine which rates, wage rate 
these machinists would have been getting during the back pa 
period. 


| 
| 
| been discussing. 7 y 


2 
3 
4 


5 
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MR. PLANT: Yes. 

TRIAL EXAMINER: Four dollars versus $4.50-1/2. Some of 
the figure has been thrown out. | 

MR. PIANT: Well, that four-dollar figure was the figure 
agreed to in August 1965. That wasn't during the back pay .- 
period, 

During the back pay period, the figures were lower. 

TRIAL EXAMINER: Now, the Respondent in its answer states 
also, with respect to the gross back pay formula, that 
Schedule 2 of the appendix to the answer shows that there 
was a reduction for maintenance men from July 31st to 
September 15, 1962, the beginning of the back pay period. 

MR. PIANT: Right. : 

TRIAL EXAMINER: What was that reduction, from what to 
what? : 

MR. PLANT: Well, the reduction is in the number of 
maintenance personnel needed. | 

TRIAL EXAMINER: On? | 

MR. PLANT: You see, we made stipulations earlier this 
afternoon that a couple of the plants were closed, that one 
moved to Martinez. 

Now, the Schedule 2 in the amended answer is corrected, 
and it shows how many men were employed in each of those 


plants that was closed, and that number of men, incidentally, 


lagrees with the Appendix A tothe specification which shows 
I the plant the men were employed in. 

There were so many men in the plant and when the plant r 
l closed, why, there were so many jobs eliminated. 


TRIAL EXAMINER: If I recall, what -— somewhexe here is 


fof jobs that were available? 
I think I said a few jobs, Your Honor. 
{RIAL EXAMINER: Somewhere it seemed to me that I saw 
|tthe figures 35 and 37. 


MR. LEFF: The differene in the actual position as of th 


| 

| beginning of the back pay period is the difference between 
} 

| 


} 22 machinists and two, helpers and 16 machinists and no . 


That is 24 and 16? 

MR. LEFF: That isright. 

TRIAL EXAMINER: Now, the answer also states -- 

MR. PLANT: Are you looking at the amended answer, Your 
Honor? 

TRIAL EXAMINER: yes, There is disagreement on the 
number of jobs that were available at Emeryville and Martine 
| am I correct? That was the figures you just gave. 

MR. LEFF: That is correct, Your Honor. May I say thos 
| figures mentioned are only for the machinists and helpers 
| categories. On the powerhouse we are not in disagreement at 
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: ie all. rf 3 as 
= “ (PRIAL EXAMINER: Now, Schedule 3 shows that each employ 
3 would have earned from September 15, 1962, to January the 18 
/ 1965. That is Schedule 3 of the answer, and I understand 
5 that the interim earnings of theemployees as set out in 
6 Appendix B of the specification has been admitted to ibe cor= 
« rect. 7 
MR. ROCHE: No, that is not exactly right. on interim 
earnings, I think we have mede agreements in conferences, 


There will be a few corrections, but I think other than that 


they are acceptabie to all parties, 


TRIAL EXAMINER: Now, the answer makes specific reference 
13 to Bradford, Fusare and Schlotterbeck!s gross eorntnase Have 
a there been any agreements on that? | 
a5 Bradford's was $2400 rather than $2200 during the first 
16 || quarter of 1964, 

17 | MR. PLANT: Your Honor, you are looking at our original 

im? 18 || answer andnot the amended answer, : 

19 TRIAL EXAMINER: What does your amended answer state in 

20 || that regard? i 


m 2) MR. PLANT: Number one, it doesn*t raise any question 


with respect to Bradford. The original report of the enforce- 
ment officer showed that figure of $2400, and that was what we 
24 based our allegatim that he earned $2400 during that quarter 


25 One 
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MR. ROCHE: Would it also be mentioned whose testimony 
it is? 
Is it separated as to the testimony of each indyidual? 
Yes. 
MR. ROCHE: I think that would be helpful. 
BR. PLANT: Yes. 
Now, if you should wish to borrow -- 
ER. LEFF: These are two separate things? 
WR. PLANT: What? 
MR. LEFF: You tere apart -- I think they are one 
TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
BR. PLANT: There was one other thing. 
We made a stipulation yesterday which was part of the 
| longer stipulation that the powerhouse was automated on 
| February lst, 1964. 


The correct date is January 15th and that should be 


substituted for February lst in that stipulation. 


Will you tend to that, Mr. Reporter? 
HS REPORTER: Yes. 

MR. LEFF: So stipulated. 

MR. ROCHE: So stipulated. 

TRIAL EXAMINER: Noted and approved. 


MR. LEFF: I have some further stipulations that I am 
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prepared to propose now with the understanding that we have 


discussed these. 
Union's counsel. will propose che following a ipelecions 
And I am reading from No. 1 of the proposed stipulations, 
TRIAL EXAMINER: Is that your proposed stipulation? 


MR. LEFF: My remest for stipulations, yes, your Honor. 


TRIAL EXAMINER : Very well. 


MR. LEFF: That from 1946 to Ausust lst, 1959, the wage 

rate for millwrights employed in the felt mill in cs Emeryviljle 
plant and covered by a contract between Fibreboard ae Local 
6 of the International Longshoremens and Waxehousenen's Union 


was determined by following the wage rate paid to ilfachinists 


under the contract between the Union and Fibreboard and that 


from August Ist, 1959, to June 1st, 1961, there was no increas 


ne 


in the felt mill millwrights' rate and that from June lst, 
1961, through January 18th, 1965, the felt mill millwrights ° 
received the increases negotiated by Local 6 and Local 17 of - 


the ILWU and Fibreboard through the distributors association. 


MR. PIANT: So stipulated. _ Ss i 
MR. ROCHE: So stipulated. . | 
TRIAL EXAMINER: Noted and approved. : 
MR. LEFF: I am nowreading from No. 11 of the request fo 


stipulation. 


That in the period from August lst, 1959, until January 


18th, 1965, millwrights employed by the maintenance contracto 
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and doing work formerly done by members of the Union whose 
employment was terminated on July 3lst, 1959, were paid : 
Building Trades Millwrights rates. 

MR. PLANT: May I suggest this one change? 

"And doing work which included work formerly done.” 

MR. LEFF: I will. accept that amendment. 

MR. PLANT: So that it will read in the period from , 


August Ist, 1959 to January 18th, 1965, millwrights employed 


by the maintenance contractor and doing work which included 


} work formerly done by members of the Union whose employment " 


| was terminated on July 3lst, 1959 were paid Building Trades 
Millwright rates. 

MR. ROCHE: So stipulated. 

MR. PLANT: So stipulated. 

TRIAL EXAMINER: Noted and approved. 

MR. LEFF: That the Building Trades Millwright rates -- 
this is No. 12 -- that applied from August lst, 1959, to 
September 12th, 1962, were: June 16th, 1959, $3.76; June 
16th, 1960, $3.94 and a half cent; dune 16th, 1961, $4.18. 

MR. PLANT: So stipulated. 

MR. ROCHE: So stipulated. 

TRIAL EXAMINER: Noted and approved. 

MR. LEPP: I am reading fromNo. 18: That Exhibits c-l 
and C-2 attached hereto are true and correct copies of the 


letter sent by the Union to Fibreboard more than 60 days pric 
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to the expiration date of the contract between the parties 


which terminated on July 3lst, 1958. 
MR. PLANT: So stipulated. 
MR. ROCHE: So stipulated. 
TRIAL EXAMINER: Noted and approved. 


I have been a bit intrigued by this matter of the 
termination of the contract in the context of the 60-day 


notice required under the Act. 
Will that be before me and will I have to have that in 
| 


order to make any determinations of the issues which will be 


before me? 
MR. LEFF: Not necessarily, your Honor. 


The position of the Board is that whether the contract 


terminated or not, the best-objective measure is the formula 
that was_in existence. Ve 

The Union's position is that the contract did not 
terminate and therefore the formula was the only one that was 
possible. 

“The Employer takes the position that the contract 


terminated and with it the formula, and one must look to othe 


indications of the appropriate wage. 


MR. PLANT: If I may answer your question, I take it that 
| 


if your Honor were to find that the contract continued in 
effect through the back pay period, we would be stuck with 


the wage formula set forth in the contract. We 
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In order to find a lower wage rate, you would have to 
find that the contract did terminate. 

Does that answer your question? 

TRIAL EXAMINER: Yes. It does and I can see from the 
legal standpoint that there are many hazards that the parties 
here undertake as an incident to this case, depending upon th 
legal conclusbns which are arrived at, which in turn will bes 
used in applying whatever those legal conclusions are to the 
facts and figures in determining my dollar amounts. 

RR. PLANT: No question about it. is 

TRIAL EXAMINER: Because this is an unusual case in the 
sense that there are so many -- at least it appears to me -—-" 

moot, perhaps, matters of first impression and close question 


} from the legal standpoint which I think is rather unusual in 


1 a back pay case. 


MR.ROCHE: This case is sui generis, I think, we will al 


| stipulate to that. 

TRIAL EXAMINER: Anything else? 

MR. LEFP: I have a number of documents that I wouldlike 
to introduce for identification at this time. 

I believe that there will be -- well, I leave the 
reactions to the parties to their reactions as they come. 

TRIAL EXAMINER: This is merely the identification stage 


MR. LEFP: Yes. 


As Union*s Exhibit No. 1,. I will introduce the agreemen 


TRIAL EXAMINER SAHM=: On the record, 
MR. PLANT: I provose a stipulation that the rates paid 


the ILYU millwright during the back pay period were as set 
<5 


forth in Paragraph 5 of the Amended Answer to the 


specification. 
MR. LEFF: So stipulated. 
MR. ROCHE: So stipulated. 
TRIAL EXAMINER: Noted and approved. 
Off the record. 
(Discussion off the record.) | 


TRIAL EXAMINER: On the record. 


MR. PLANT: I provose a stipulation to the following 

effect: That the excerpts from the transcript of the 
; = | 

contempt hearing in the Alameda County Superior Court, 
which excerpts have been marked for identification, contain 
all of the testimony bearing upon the conduct set forth in 
the findings of the Alameda County Superior Court except for 
the following: The testimony of Mr. Groulx was inadvertently 
omitted. If counsel deems it of significance, we will 
reproduce that. 

With the further qualification that Mr. Arca, Mr. Beck, 
and Mr. Olson were each called to the stand but each refused 
Wto testify upon the ground that his testimon: might tend to 


ineriminate hin. 
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other words, lower wage costs. 

Finally, the Board did not hold that the picketing 
which thereafter occurred was in@uced or prolonged by this 
refusal to bargain about letting out the work. There was 

kind upon that subject and it cannot be 
that the vicketing is to be likened to a 
an employer's unfair labor practices. 

TRIAL EXAMINER: what @id the placards which the 


- : ~  s wa 
pickets carriecé read, in substance? | 


MR. PLANT: "Locked out, as I recall it, because woul 
had let out the work to an indevendent contractor. That is 
wnat brought on the picketing, not any refusal to bargain _ 
about it. Their whole complaint was that we had locked the 
out. Now, .on the man in question, -I think we have 


agreement on the power house. I don't think there is any 


Gispute there. ‘te have agreement in substance that when 


\ 
the floor covering Cepartment, that is, the felt base and 4, 


printeé floor covering and the linoleum department were 
closed, that right then and there eliminated 11 machinist 
jon. 


~ 
Wie also have agreement that there was another helper’ 


i 
oe eliminated when the storeroom was eliminated. 


LL 


So the issue on manpower jobs available during this 
back pay period have been somewhat limited. 


Now, I think that the evidence will show that no more 
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than five men were required to do the work which men in 


this bargaining unit had Gone et Martinez, five machinists, 
. { 
! 


and that no more than - -16-mechinists - -- ~parcon me~-- 11 
machinists were required to do the work which the men in this 
bargaining unit had done inimeryville. the evidence will 

| 


also show that there just weren't any helvers' jobs during 
j } 2 


the back pay period. Indeed, there are not now./’ The next 


i ‘ 


question is that of the aoplicable wace rate. Now, the 


— ——— 
a 


Union's theory, to state the extreme one, was, or rather, it 
is not just the Union's theory; it is General Counsel's 


f e 
theory that eventhough the contract terminated, nevertheless 
we have to assume that that contractual wage formula would \ 


have remained in effect. 


In other words, if the parties had bargained about 


- = > 
whether the work should be let to an independent contractor, 
: 


the bargaining would have resulted in an agreement continuin 
the old wage rate in effect and under which Fibreboard would 
not have let the work to an indepencent contractor. 

Now, that is just .utterly inconsistent with the facts, 
with realities to assume that SRE eDORT on aaenoagh it 
in fact let the work to an independent contractor, rather 
than to continue with its old wage rates and costs would, 


3£ it had bargained, taken the opposite course. The wage’ 


formula, if applied here, would give wage rates throughout 


the back pay period higher than the wage rate to which the 


~ 


o oO N on n e+ A NN 


136 


baseé on length of service." 
And finally -- 


PRIAL EXAMINER: Are you passing on to something else 


MR. PLANT: Yes. 


PRILL EXAMINER: Well, Go you agree that the employees, 


that period should be useé or added to in the accumula 


of the necessary time in order for them to be eligible for 


retirement? r 


MR. PLANT: Yes. 

| PRTAL EXAMINER: Well, then, that is out of the way. 
Now, the only thing is that, as I see your disagreement 
there, the Government ané@ the Union are contencing that -- 
ané I am not too sure that I still understand it. 

MR. PLANT: Neither am I. 

TRIAL EXAMINER: Because it is abstract now in my 
mind. te we coula take some example of how that would 
operate, what you are contending for -- 

MR. ROCHE: May I be neard, Your Honor? 

TRIAL EXAMINER: Yes. 

MR. ROCHE: As I understand the differences among 
@unsel, the Company is willing to grant all of the employees 
* 


time for the dead neriod but pension benefits under the Yr 


Fibreboerd Retirement Plan are not based on time. They are 
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baseé on constributions to the plan. To give time, therefore 


Ww 


is to give nothing. 
The General Counselcontenés that they should be given 


rede for the dead veriod as well as for the back pay 
period, and that in order to determine what contzributions 

the employee would have to make for the dead period we will 
have to use the same formula we have usec in the Specificatio 


to Getermine what.the pay would have been during the back pay 


period. . | 
The General Counsel doesn't ask that the Trial Examiner 


or the Board aware retirement benefits based on the back vay, 
\ 


period unless the employee pays the contributions he would 


have paid had he worked during that period. 


TRIAL EXAMINER: In other words, that would be a deduc- 


tion. | 


MR. ROCHE: That would be a deduction from back pay 


Now, the Union's viewpoint, as I understand it, is that 


the employee should receive retirement credit for the back 


pay veriod as well as for his individual back pay period and 
thet deductions shoulé be allowed from back pay only for 

| 
the back pay period and that no deductions should be ailowed 


for the dead period. 


This is where General Counsel parts company -- 


TRIAL EXAMINER: With the Union. And you have no cases 


on that, though? 
MR. ROCHE: There are no cases on it. I can confideny 
state that, Your Honor. 
@RIAL EXAMINER: Well, that is what I didn't know. You 
= 
recell I asxed you whether it operated, for instance, like 
the Federal Covernment pension plan. There are only two 
consiéerations, namely, if you put in your required time, ~ 
20 years, 25, 30 years, to be eligible for retirement.Now, 
as I understané coznsel, he agrees that time of this dead 
‘ * 
perioé shell be computed in arriving at the date under whic 
the employee would have been eligible for retirement so tha 
he wouldn't lose out at all there, in other words, if he 4. 
went to work in 1940 and were eligible for retirement in 
1950, 20 years, ne woulda*t lose out there. That dead peri 
would be computec. 
Now, again under the Federal Plan the pension is 
éetermined on the average of your five highest years, so 
“that length has nothing to Go with it as such, that you 
will get it, and it is reasonable to suppose -- as a matter 
I imagine official notice could be taken of the 
5 fact by andlarge that most people are earning their most 
at the time they are retired; they are going up; they shou 
be. 


So that I fail to see now in your plan how will it 


result in the employee getting less of a pension if that 
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In the absence of any substantive objections with 


respect to their relevancy as a matter of! law, they are not 


admissible, something of that sort, of coprse,I will rule on 


it at that time. 

Insofar as these records are concerned, I see no 
Objection to their coming into evidence ané being made a 
part of this record because repeated reference has been made 


to many of the pleadines that comprise thé formal file. 


MR. PLANT: Is it understood, Your Eonor, that, for 
example, the back oay specification --- 


TRIAL 43 That is not a matter of proof because 


everything you have -- which has been alléced in the 


specificatioihas been either aGmitted, svecifically denied, 
es " ole ome . | 
or acmitted wit qualifications. 


MR. PLANT: That is my point. 


MR. PLANT: I have no objection to then being made a_ 
pert of the record, but I do object to their being given any 


probative value as to the facts alleged therein. 


MR. ROCHE: Well, it is a pleading, Mr. Plant, and it 
is offered as such. 
And probably the entire balance of General Counsel's 


Exhibit 1-A consists of the Board decisions,:court decisions, 


court decree, et cetera. 


The General Counsel would at this time offer into 


Appendix C of the 


all counsel herein. 
substitated for Appendix 
and in svbstitution for 
this exhibit includes an 
consistin; of two payes, and Apvendix C=-2, 
ome rece, and Appendix C-3, consisting of 
two vases also. 

A>venci:x B-1, like its forerunner, Anpendix B, lists 
the back pay, interim earnines, exsenses, et cetera, for 
each individual exceot that Appendix B-1 modifies Appendix 

by individuals who were named in the 


proceecing this morning, and Aopendix B-1 further modifies 


2>>encix B by shortening in many instances the back pay 


period for which the indivicual is entitled. 
Appendix C-1 modifies Appendix C of the original 
Syecification by adding to the back pay due as such the 


aeficit and by subtracting deductions against back 
o 


ay which are exnlained further in Appencix C-2 and C-3. 

The mode of computation on gross back pay, all partics 
uncerstand. 
The mode of computation on retirement benefits is on 


the basis set forth in Pibreboard's Retirement Plan booklet 
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which is already in evidence in this proceeding and is part 


of the pleadings, I think, or is an exhibit or perhaps both. 


I don't think there are any further comments, but I 
| 
would then offer Appencix B-1 and Appendix C-1, Cc-2, and C-3. 
TRIAL EXAMINER: Do I understand, fox my purposes, that 


I can Gisregard 0 original amended appendices and confine 
i 


myself entirely to this? 


MR. ROCHE: . That is correct, tir. Trial Examiner. 


You may ignore Appendix B of the original Specificatio: 


and Appendix C of the original Specification, 
| 
o£ those consider these as the prover and current appenGcices 


‘to the Soecification. 
TRIAL EXAMINER: Hes counsel had an opportunity to 
examine them? 


MR. PLANT: Yes. | 


TRIAL EXAMINER: Now, with respect to General Counsel's 
| 
-pxhibits identified as General Counsel's Zxhibits 1-A throug! 


1-L, the so-called formal documents, is there any objection 
fo) 
MR. PLANT: None other than that which I have stated 


to their receipt into evidence? 


already. 


MR. LEFF: No objection. 
| 


TRIAL EXAMINER: General Counsel's Exhibits I-A throug 
1-L, heretofore marked for identification, will be received 


into evidence. 
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(The Gocuments above referred 
heretofore marked General Co: 
sel's Exhibits 1-A through 1 
were received in evidence.) ] 


MR. ROCES: Mev we go off the record? 
IPRYTAL EXAMINER: Yes. Off the recorc. 
e record.) 
Oa the record. 
General Counsel is offering Appendix B-1 
Counsel's Sxhibi 2; Generalcounsel is offeriné 


e 
Exhibit l-N; General 


Coznsel's Exhibit 1-0; and General Counsel is offer: 
C-3 as Generel Counsel's Exhibit 1-P. 
“INECR: Any objection to the receipt into 
le, 1-N, 1-0, and 
The only objection that I have already 
s understood that they are not admitted, 
facts stated therein, but as part of the 


Gocuments in the case, they being, in fact, amended 


i schedules, appencices to the Snecification? 


PRIBL EXAMITSR: Very well. 
MR. LEPF: No objection. 
PRIAL EXRGINER: There being no objection, General 


Counsel's Exhibits 1-i, 1-H, 1-0, and 1-P will be received 


1 


e 
into evidence. 


(The documents above referred tq 
were marked General Counsel's 
Exhibits 1-M, 1-N, 1-0, and 
l~P for iGentification and re- 
ceived in evidence.) 
MR. ROCHE: Your Honor, I wonder if this would be an 
napropriate time to determine how many of the proposed 
exhibits from all perties that can be admitted into evidence 
on stipulation? 
MR. PLANT: I think the only way to do is to offer them 
one at a time, and if I have an djection, : will state it. 
I can't consider these things en masse. 
MR. ROCHE: iell, the thought Cornree to me that 
I can only think of one of your exhibits that I might pose 
an objection to, and I thought if other counsel felt that 
way about most exhibits, a considerable time might be saved 
in stipulating them in at this point. 
MR, PLANT: I don't feel that way about the number of 
the Union's exhibits. 
MR. ROCHE: Well, the General comes would -- 
MR.PLANT: As a matter of fact, I am not even sure from 
the fact that they have been marked for identification, that 
Ses will be actually offered in euiantek 
23 I MR. ROCHE: General Counsel intends to offer Board's 


24 "\ixhibit 2, which was marked for identification this morning. 


25 Board Exhibit 2 for identification being a compilation 


| 
| 
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I think that they are properly part of the 


>a>ers, even though they were introduced prior to the 7 


SAMINSR: The Amended Answer will take the 


— 


4 


isnation 1-¢, and the Apoendix to the Amended Answer will 
f 


sete the ¢esianation 1+-R, and I understand in the absence ox’ 


= 


hearing otherwise, the perties have no objection to theis 


HR. PLANT: No objection. 

TRIAL EXAMINER: General Counsel's Exhibit 1-Q, the 
Emenéeé Answer, and General Counsel's Exhibit 1-R, the 
Appendix te the Amended Answer, will be received into eviden 
as so marked. 

(The documents above referred 
were marked General Counsel's 
Exhibits 1-2 end 1-R for 


identification and received 4 
evidence.) 


MR. ROCHE: I would like to state at this time in off- 


the-recore Ciscussions with counsel for Respondent, we have 


¥ 


agreed to let a witness who has been waiting here several 
avs to testify, _ t®.: be called today. 
He is a witness who has been subpoenaed by Respondente 
and he is the only witness, to my knowledge, that Respondent 
intends to call with respect to, I guess, his availability 


for working Guring the back pay pyeriod, is that correct, iir. 


MR, PLANT: Yes. 

MR. ROCHS: General Counsel has no objection to this. 

TRIAL SXAMINER: Very well. Cell the witness, please. 
I call Mr. Johnson, please. 


PRIAL EXAMINER: Step forward, sir. 


FRED C. JOHNSO:X | \ we 


was called as a witness by and on behali o3 Responcent, 


“Whereupon, 


ana, having been first duly sworn, was exaniinea and testified 
as follows: 
TRIAL EXAMINER: Be seated, vlease. 
DIRECT DXAMINATION 
| > 
(By Mr. Plant) State your Zull name, Mr. Johnson? 
Fred C. Johnson. 
Where do you live?- 
In South Lake Tahoe, California. It/is now -- yes, 
' \ 
Lexe Tahoe. 
That is in the Tahoe Valley area? 
a Well, formerly it was Tahoe Valley, but the city was 
incorporated and it is now -- the whole area is considered 
as South Lake Tahoe, as one city. 


Q How long have you lived there? we 


A Since about May 1, 1960. 
— 


And where G@id you live before then? 
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292 Mather Street, oakland. 
‘Did you own a home in Oakland? 
X did. 
‘When you :zovedé to Tahoe, what did you do with your 


= 


ana : 


id you do about a place to live up at Tahoe? 
‘I rented place u> at Lake Tahoe for two months whil 
we built a house up there. wa 
‘Did you Go some of the mnstruction work yourself? 
I sure dic. 
Did you buy the_lots at that tine? 


‘No, I have haé the lot for about three years previous, 


Eow many lots did you have?. SY 


dast one. 

You bought it three years previous? 

Previous to this time, yes. 

vinat Gid you nurchase it for, some investment, or what 

That was one place I always intended to retire to at « 
one time when I was through, because I liked it uo there an 
I had one particular kim of a lot that I had in mind, 


and those are kind of scarce. So when a particular lot lik 
that came up, I thought I better buy it. —— 
Q Now, during the years'’62, '63, '64, and the early part 


of '65, did you have any income other than your earnings? 


nd 


Yes. 

What was the nature of that income? 
| 

Well, most of my income came about by working at the 


va 


you had income other than your 


La Baer Hotel, ox at Security Sales. 


My question was whether 


What was the nature of that income? y 
| wee 

Investment income. { 

MR. ROCHE: Objection. The General Counsel doesn't 


see the materiality of income which would not be considered 


interim earnings in any event. 


| 
MR. PLANT: I£ you would like me to state t 


of my question, I would like %o do so oztside of the hearing 
yY J C S 


of the witness. 
TRIAL EXAMINER: Very well.Nxr. acest Go you see tha’ 
back door there? | 
THE WITNESS: Yes. 
| 


TRIAL EXAMINER: Will you step outside just a moment, 


just outside that glass part there, ané wé will call you in 
uw 


a few minutes? 
THE WITNESS: Yes. 
(The Witness left the room. ) 
MR, PLANT: What I propose to develop in my questionin 


is this, Your Honor: That Nr. Johnson had something in 
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year income from dividends, interest, and 


it uo at Lake Tahoe, 


investments, and that he liked 
live in a large part 


3 
<2 
x 
ve 
Vr & 


Gecided to move up there ane 
that he @ié not diligently seek work. 


to live without seeking work. 
Prial Examiner, the General Counsel and 


son counsel would be willing to stipvla 


that the Unior 
3 Johnson had sufficient dividend income in excess of 
000 while he liveé at Lake Tahoe, and also he had the Me 
ay oa imately while he was an emplo 


Givideneé income or 


“¢ 


ER. PLANT: You mean annual income? 


MR, ROCHE: Yes. 
He Gidn'’t buy all of his stocks when he got fired fro: 


Pibreboerd. 
MR. PLANT: 


to Gevelop the whole picture. 
well, as a matter of fact, I am 


I would like to question him on the subje 


TRIAL SAAMINSR: 
sometimes do agree that a.form of an 


reluctant to, bet I 
given in question anc answer form. 
I see no prejudice because of 


rfer can be 


fe i 
I see no objection. 
rse,I have got to make my findings on substantial facts? 


a 


cou 
The Act so says and the courts have so interpreted. 


I see no objection to this coming in, and I'll say right at 


the oztset that with a case the history that this has, I 
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” 


Gon't know whether I am going to decice it correctly, bat I 


mgoing to decide it as fast as I can, and i want to, althouc 


| 
it is not a legal reason, and certainly the textbooks woulda’ 


erove of what I am going to say, but I woulé rather have 
some testimony come in that you may be right! about, that it 


. 


may be surplusage, or it may not be relevant. 
Yowever, i£ I consider i sarplusacge, I wouldn't 
consider it in my decision. find it irrelevant, I 
| 
woulén't consider it, and if I find it relevant, I will 


consider it. 


So at most-if this goes to any higher authority, which 
| 


it is reasonable to anticipate it will, at least they will 
jAMave the record before them as to wnether : was right or not 

What I want to do by all of this is to preclude a 

| 

remand. That is what I mean by getting this ease Geciced 
as fast as possible. 

So that as I said, certainly it isn't an indefensible 
basis for deciding the admission of testimony. But this cas 


as you mentionec at the outset, Mr.Roche, is sui-generis 


and in many aspects it is. fi 


And I might very well in some of my rulings fall back 


on that. 


MR. ROCHE: The Generalcounsel has no objection to 


this type of evidence as such, other than its materiality 


or other than to an inference that because aman has a small 


o oN HH ke BA NY eH 
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orivate income he is less inclineé€ to look for work. 
TRIAL BXAMINER: That might very well be true, but I 
want to point oat to counsel that at the beginning of a « 
trial, at the beginning of a hearing, that the issues don' 
fast as they Go and as rapidly es they do 
i of the hearing. that has been my exverieng 
Since I am -- I think I know what the issu 
I think that this pretrial has been very helpful. 
However, I very often find that opening statements are 
$2t on expectancies that Gon't materialize when truth 
is adéauceé. Witnesses disappoint counsel and things of 
thet sort, so that verhaps the issues haven't crystallized 
as much as they will, I hope, at the hearing. 
I am going to permit this testimony to come in.- 
MR. LEFF: May I state ton the record my vosition? 
TRIAL EXAMINER: Yes. 
MR. LEFF: I don't think it has anything to do in 


r.| Jonnson’s case here and since there is only one case 


ef this tyre. However, if there were more than one, I 


wocld be willing to argue about it as far as the time is 
concerned, but Since there is only one man involved, I 
think I will agree to let it come in for what it is worth: 

TRIAL EXAMINER: Very well. Call the witness in. 
The objection is overruled. 


Take the stand again, vnlease, Mr. Johnson. 
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(The witness resuned the witness stand.) 
MR. PLANT: Mr. Reporter, can you find that question? 
(Recoré read.) 
ZINER: Will you answer the question? 
I said through iveseaeicee stocks and 


a 


first, and second mortgages. 
(By Mr. Plant) Whet cid it run per eae 
Well, it veries. I would say between $300 and $350 
month. 
I am not very good at mathematics. whet would that 
be a year? 


n 


A Well, around $3000 -- no, let's see. ‘Ordinarily it 


world run around between $3590 ané $4000. Cf course, it 


—, 


inereases every year. It has been up till now, anyway. 


what it was in 1951, I woule have to guess. 


—"-—— 


Q Let's take the year 1961. a 


I will show you what purports to be a copy of the 
first page of your income tax return irom that year. 
have a copy of that? 
ROCHE: Yes. 
Q y Mr. Plant) I will ask you to take! a look at that 
and see if that refreshes your memory? - 
A That's correct, I guess. 
Now, that is a little more than I thought it was. 


So is it true that in the year 1961 you received fron 


interest, rents, royalties, pensions, et cetera 


I will verify to that effect if that is what 
I reportec. 
Q Now, let's take 1962. 
Would you lixe to take a look at the first vage of 
your income tax return for that year? 
Yes, that's right. 


- : = oe - = - . 
Es it true that in 1962 you received from dividends 


- 


/ 


j - 


Dic you receive from interest $1,610.26? 


That's right. 


An@ that iz I am not mistaken, comes to a total of 
j \ 


at*sright. 
Q : Now, is this about what your income from dividends, 
iaterest, anc so forth came to each year during the years 
'53, °64? 
2 Some of the dividencs have been increased since then 
I haven't sold any stocks, but I made some switches. 
However, the amount cf investment is practically the same. 
Q | Do you enjoy living up at Tahoe? 
A £Well, yes. If I didn't enjoy living ep there, I 


wouldn't be there. 
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Do you have a boat on the lake? 

I do. 

When Gid you get that? 

1962, I believe. 

Now, when yov were offered reinstatement by 
Fibreboerd, Gid yea accent 

- 2a ! 
A Ik felon 


ee 


t 
About when was it that you returned to work? 


It was the first part of March., 
Did you quit your job? 

I did. 

Vhen? 

I workea there two weeks. ‘ 


An@ quit ané went back up to Tahoe? 
Yes. 
Why did you accept reinstatement? 


Well, that's between -- the Union, the way I under- 
| 


stood it, wanted as many of the men to come back to work to | 


get -- I figured the changeover was going to take place all 
in one Cay, in other orcoe ris is what I mean. Our cone! 
would come in and the other gang would go out. 

Well, in a changeover like that, I figured I was doing 
the company a favor if I came in ane helped during the Y 


changeover period. 


In fact, when we were offered a reinstatement, I think 
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e 
st was in the first part of June -- I mean January -— and 


3£ fT were called back in the first month or six weeks, I 
would probebly be there for two or three months. 

As it was, I hed another engagement where I had 
to on the ist of April. 
g Es Stare ee thet you accepted reinstatement becaug 
you were uncer the imoression that you had to Go it in or 
to get back pay? 
Iwas informed that it might have some effect on it, 
After a couple of weeks you quit? 
Ys. 


ny? 


- 


Q 
A 
Q wt 
A 


As I say, I had another engagement i had to take ca. 
o£ around the lst of April. vv 
Where? 
Up at the lake. 
Wheat was that? 
Work there. 
what kine JOLK? 
Up at the motel. Wwe were working there off and on-§ 
Do you prefer living at Tahoe to living in the Ba 
— 
h.re2? 
A Well, if I had my choice between the two, yes, I 
. 4 


woulé live in Lake Tahoe. 


, 
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ad 
That is what you cid? 


Yes. 


Are there any industrial plants of any sert in the 


fTahce area: 

A No, industrial -- no industrial plants whatsoever. 

The only thing there is are the clubs. | a 

2 By the way, wher you were terminated at Fibreboard, 

Gia you ever seck employinent with the seesennene caneraerer 
H \V + 

that took over? 

A No, because they were all AFL as far as the Machinists 

were concerned, and we were CIO. 

Q I thought AFL ane CIO were one and tthe same DoreCaen 

Weren't they then? 

No. 

Q Do you think you would be denied a job because you 

were CIO, as you call it? ; 

A I tell you the plain fact, Mr. Plant, that it never 

occurred to me to seek a jok at the plant through -- on this 

new set-up. i con't think any of the men, as far as I 

know, in our union applied for a job on a new set-uo. 

Q Now, up at Tahoe I believe you said that you work 

for a motel on occasion? 

A Yes. 


Q Doing what? 


A Well, ordinarily the wife and I both worked there. 
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ithen we yorked up there we started-out.--_let_me explain 
something. 


—————— 
A motel is a seven-day-a-week operation, 24 hours a 


every time they did, we took over. 


Q You also workec for Tallac? 


Tallec Properties are the owner of the La Baer Hotel 
= Sa ee 


Did you work for some boat works of some sort? 


Yes, Specialty Sales. That was the gentleman I boug? 


my boat from and he at that time ran a storage place and 


t 
vn 


small boat repair works, and so in between when we a@idn't 
Worx up at the motel, I would give him a hand and fix boatg 
and motors. 

As I say, the pay, I think I got $2.00 an hour there 
That is why the moneys didn’t run un too fast, but it was 
WOrK. 
‘pia you come down to the Bay Area at all between the 
time you first went to Tahoe and the time you came back 
to work at Pibreboard in March? 
A I was cown in the Bay Area quite frequently, yes. 
Q Doing what? On visits? | 


A On visits and every time I came Cown here I always , 
————— - 


went down to see Mr. Ferber down at the union. v 
a Se 
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We further questions. 
CROSS-2ZAMIN-ATION 
Q (By Mr. Roche) Mr. Johnson, efter you were terminated 


at Fibreboard on July 31, 1959, did you seek employment 
i 
immediately thereafter? 
I sure did. : 
i 
Q Die you obtain any employment after that? 
| 
A The only place I obtained employment after that was 


when I went to work for a trailer outfit, and I forget the 


name of it. My names happen to slip my mind now. Anyway, 
See | 


I went to work there because a friend of mine was su>erinten 
Gent out there and they had some jig work they wantec cone, 


and I went out there and worke@ as a machinist to complete 


this job which only lasted about 3-1/2 months or so. It 
— ¥ we 


was a temporary job when I went out there, and that is how 


I knew it. 


The only way I got this was because I happened to 


“know Mike Berata who was the superintendent out there and 


he was a personal friend of mine. 
r | 
Q When did you start working out at that trailer outfit? 


A If I remember correctly, it must have been around 


November. —— 


1959? 


LL 


Yes. 


Until 
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baad ey . 
I think the job was completed sometime the first pa 


of February. 
a 


between the_time you left Fibreboerd and the 
a 
_—_ 


time yo: went to work for the strakter: company» what sort @ 


‘ — + ee 


efforts Gic you t make to look for work? Le 
You mean before -- 
Before you went to work for the trailer outfit? 
Well, I woulé say that I was registered Gown at the 
union. 
Q Were you also registered at the State Unemployment 
=ftice? V7 
Yes, because part of the time there we were drawing 
our unemployment insurance so we reported to the Unemploym 
Office once a week and also the union once or twice a wee! 
c You were required to report to the U Unemployment Off} 
once a week? 
A Yes. 


Q And you were required, or you revorted to the Union’ 


Hall once or twice a week? f 


A 


A Yes. - 


Did you report? 


a Yes. 
Q In addition to revorting to the St Unemployment 


Office and to the Union Hall curing that period before 


NN 
Noverber, 1959, Cid you make any indevendent efforts to 


obtain work? 


\ 


“ell, I went to every place in the Bay Area that 
that I cozld handle. 


/ 
va 


VA 


Ang what sort-of firas were they? 
A I mostly went to the can companies and veople that 
had a lot of machinery that needee vepairin:. In fact, I 
would look at the teleshone book in the mornine an@ = would, 


maxe a check in the industrial plants, ané that cay I would 


a, 


———__—- -—-~.. ~—- ——————— 


go sce two or three of ‘then, ancé the next Gav I woul | 
4 


co the same thing. 
Q Did you make yersonal contacts with these companies? 
A Yes, I wentWaMenviovment agency and put in my 
application and talxed to the ex ployment | iIaaneger, or whoever 
there. 
In addition to the personal contacts, aid you make 
teleohone calls? 
Yes, well, I watched the ads. 
Did you answer ads? 
aA I answered one in particular. The iname of the company 
wasn't there, but it was a punch press outfit, I SORES 
that, and the way the ad stated, and I thought, "Boy, there 


Pa 
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eo 
is one that is just up in my line." 
So I called this gentleman up and I think I must 
have talked to him at least.10 or 15 minutes and he was 
eacy to tell me to come to work in the morning, ands | 


then he said, "By the way, how old are you?" I had to 


2sGek 28 


What was your age at that time, again? 


I was born in 1902, and this .was in 1960, so that /% 
a 


make me 55. 
een 2 


Now, in your for employment, were you ever 


any tests of 

No. 

were you ever given any written tests? 

No, the only written test I ever took, I went over 


applied at the Anerican Machinery ané Foundry for.an 
_ nee ee - 


~_— 


ang en oral examination over there. 


Q Do you know the results of the examination? n 


office said I »assed it with flyin: 


The girl in the 


colors. 


Did you hear anything from that? 


° 


I never heard anything from it. Y 


NS 
During the time that you -- I take it, Mr. Johnson, 


that you looked for wre after you left the trailer compi 


is that correct? 
| 

aX Certainly. I went throuch about the same orocedure 

as I did before. 

Q After you left the trailer company, were you reporting 
| 

to the Unemployment Office once a week? 

Absolutely, because I w. i irayi unemployment 


because that extended my unemployment insurance when I went 


to work. 

Q Die you craw unemoloyment in the Bay Area 
time you left the trailer company in February of 

he time you went up to Tahoe in March o 19552 

—_————~—:O 
A I did. I Grew unemployment all the time that I 
from the time that I left. 
You went up t Tahoe, I mean in ney of 1950? 


oe ee ree we ee or ene 
Right, the first week in May, 1960. 


Yes. 

TRIAL EXAMINER: 1969, Mr. Roche? 

MR. ROCHE: Yes. 
Q (By Mr. Roche ) Now, Curing the period February, 1950 
until you went up to Tahoe in May of 1960, were you also ‘ 
contacting the Union Hall in your search for employment? 


A Will you repeat that question, please? ~ A 


/, 
Q From the time you left the trailer company Sas // 


February 1960 until the time you went to Tahoe in May of* 


A Oh, absolutely, because in order to draw your 
unemployment the Union has to stamp your card before you 
—mas ; : * 
to the Unemployment Office. The Unemployment Office won't 
your Unemployment Insurance enless you had a stamp fro 


v 


a that you were seeking work. 
dl 


well -- 


once a weex? 
m, at least. 


Did you report to the Union Hall more than once a 


It would vary. Sometimes it woulc be twice and 
sotetimes it would be three times, and sometimes only onc¢ 
Or I would give them a ring on the telephone. In other 

: 4 ie 


worés, I was in constant touch with them. 


(0; In your search for work, did you contact any of the 
- ~ - od 


commenies with which Local 1304 has contracts? - 


I contacted a few of them, especially the can compan! 


———— 


Would that be zsnerican Can Company? << 
Ne LS 


American Can Company and Continental Can Company, 
————— een 


because two or three of our boys were to work -- I think 


two of-them went to work for Anerican Can, and I don't kn 
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about Continental. However, I know two or three went to 
work for American Cen. 
Q Did you apply for employirent at HA Cakes and 
Cookies? 3 
A Yes. 

Dié you hear anything from thai 

No * 

Mr. Johnson, are you a fully qualified journeyman 
machinist? : 

No. 

Exolain -that, please. 

I mean, you were classified as a Tecninist at 
Fibreboard? : 
A I was classified as a machinist at Fibreboard because 
we were called ssecialists when we went! lEo work there, anc 
then during the war, to reise our rate. | In ether words, 
we were raised an@ given a machinist's rating. I am not 
a machinist's man. WA [RoR 


—_—_— 
I don't know how to operate halt of the machines. 


As far as Fibretoard was concerned, in working on machines 
md repairing them, I guess I could do as good as any other 
machinist on the job, but I couldn't set up a job on the 

| 


lathe. However, that was a big handicap. It left the 


field which was open to me rather small because I couldn't 


set up a job on a lathe. L x xX 
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Q | Now, you stated on direct testimony that while you 
working at Fibreboare you lived in a house that you owned 
Oakland, is that correct? 

Yes, sir. 

Do you still own that house? 

No, I sold it. 

When did yo: sell it: 

r sold it just before I moved up to the lake. 

what was your ourpose in moving up to the lake? 


Well, we went -- I had this lot up at the lake end 


had a young friend of mine that had just gotten into the 


a - 


= business, Mr. Norgard, N-o-r-g-a-r-d, and he 


> 


lake ané we will build one on my property, and maybe we cq 
sell more like it. 

Did you end Mr. Norgard build a house on your lot? 

3 : ee 


Yes. 


DiG you build this as sort of a demonstration house 
Y - 


Well, that was the idea, and then if we couldn't se 


get any more work,then I had a place to live in. 
You mentioned that you owned the lot for approximat 
years, is that correct? 

That's right. 


And did you also put up the construction cost of 
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building this house? 
A Yes, I put up all the money. 
Q And Mr. Norgard put up his labor? 
A Yes, and i  ,aid him caily wages. 
Q Did you consider this to be a business venture aimed 
Ww 

at making profit? 
A Well, it had that possibility. 
Q Ana after. you built the house, what efforts did you 
make to get other business? 
a We tried. to contact people around there that had lots 
and maybe wanted houses, an@ with the idea that we would pe 
able, maybe, to build a howse for them at 2 certain profit. 
Q Did you place any ads to this effect? 
A IX @on't remember distinctly if we placed any ads. 
I know we had our contractor's sign ovt in front of the 

. \ 
house and local advertising @nd talking. 


Q Were you able to get eny contracting business out of 


that venture? 


A No. We had about three prospects put they all fell 


through. 

Q Now, before you moved up to the Tahoe area, Mr. 
Johnson, ao you feel you had exhausted the job possibilitis 
in the Bay Area? : 

A Well, let me answer this question in this way, if I 


Now, I had no idea, as far as I am concerned, that 


ff 
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this was going to come up. 
lixe you to restrict yourself to the questid 
The question was whether, at the time you moved up tothe 
fe 


lake, Lake Tahoe, whether you felt you had exhausted\the 


possidilities of finding work in the Bay Area? 


stateGé on direct examination that you had 
Zrom dividends and interest during the yeaz 
1952 and 1962. Coulé you tell the Trial Examiner whether” 
hed income from anceest and dividends during the 
s "55S and '59 while you were working at Fibreboard? 
Yes, certainly. 
Would it be approximately the same annual income tha 
received in.1961 or slightly less? 
well, all the money that I have invested as income 
been earned at Pabco. 
In cther words, ali the stocks anc bonds you own 


were purchased before your termination at Pabco? 


G&:, yes. 


when you say Pebco, you are referring to Fibreboard? 


Well, it is Pabco to me. 


Very well. Now, you indicated that you were emvloyéd 
i 


in the Lake Tahoe area at a boat company. Is that Vernon 
eS al 


Cox Specialty Sales? 


AR | —Thates-rtgnt. He's the owner. 
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s 
Did you buy an interest in that business? 
No. 
You were an employee? 


I was an enployee, yes, sir. 


Wow, you stated on direct examination that from the 


time vou went to Lake Tahoe in May of 1960 up until the time 


a 


you returned to work atthe Fibreboerc Cor zoration in Merch 


of 1965, you . 2t during that period you made fre~ 


quent visits ct ay Area; is that correct? 


A I did. 


On these visits, you visite@ the Union Hali of Local 


: 

MR. PLANT: Objected to as leading. 

MR. ROCHE: This is cross-examination. I will ask the 
Trial Examiner to rule whether or not this is cross- 
examination. 

MR. j The question has already been answered 
anyway . : | : 

NR. iz Isn't this cross-examinetion? 

MR. If you regard this man as my witness. I 
called the man to the stané, but mo 25 an adverse varty in 
the case. At any rate, the witness has jalreacy answered the 


qiestion. 


MR. ROCHE: Well, ZI would like the answer again on the 


| ed 


o nr on KH Fe Hw WN 


e 


recorec. 


(By Nr. Roche) What is the answer, sir: 

Yes. 

TRIAL SXAMINSR: I think that there ought to be a 
certain amount -- it is true, I guess he is an eeeese 


there ought to be a certain amount of 
v 


sav, on the part of the General Counsel. 


i11 overrule the objection, but I wish you wor 


lx. Roche. 


I wasn't trying to lead him. I wanted 


to mind the testimony on direct to get at my questig 

= a 

& Gy Hr. Roche) During these visits to the Union Hall 

between May 1950 end Marchl955, __ @id you make inquiries abd 
ips Rises ; 


available work?- fi 


Yes. 


MR. PLANT: Objected to as leading. 


TRIAL EXAMINER: As a matter of fact, I think the 
oojection at this noint is repetitious. I believe it has 


all been gone over. 


ER. PLANT: Before he said he dronped in to see Mn 
Ferber. 

TRIAL EXAMINER: The record will speak for itself. 
Q @y tir. Roche) Let me ask the witness: hat was you 


pursose in dropping in to see Mr. Ferber? 
a 


B Well, probably for two reasons: One, just to say he 
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and to pass the time of day and to see what the opportunitic: 
for work were. | 
Q Now, on any of these visits dic you hear whether there 
was work availeble for you? we 
never got any favorable response, 
MR. ROCHE: Coule 4 Soro} a minute, Mr. Trial 
Duaminer? 
TRIAL EXAMINER: 
I have no further questions. 
No questions. 
REDIRECT EXAMINATION 


(By Mr. Plant) How many times Gid you come cown to 


ei ee ee 
rancisco ox the Bay Area from Lake Tahoe in 1961? 


A That I couldn't say truthfully because if I answered 
that question it would be a guess. 
Q Could you give me an approximation of the number of 
times? 

| 
A Well, at least a half-cozen times. 
Q Jow many times “in 


aA Well, it woula be the same there because maybe in \ 


"62, maybe it was three times, maybe six times. Of course, 


waybe I would come aown to the Bay Area quite frequently, ~ 


mt I wouldn't always stop in the Union. 
~ Sahat al 


~ — 


Q Why would you come down to the Bay Area? * 


i pe 


I have relatives in the Bay Area. 
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That you would come down to visit? 


Do you have any idea how many times you came dow to 
a o 
S probably ran about the same. 
imes? 


puinines! 
veimtesS. 


object to the answers as being speculate 


: Ae Le 
€ guesses, anc the witness testified that he can't remem 
tail the number of times. 


TRIAL EXAMINER: Is there anything before me that I 


v 


TRIAL EXAMINER: The motion is denied. 

@y Mc. Plant) Was the same thing true in 1964 that 
you came Gown from somewhere in the neighborhood of three | 

six tines? 
‘say thot, yes. 

Sone of those times you didn't go to the Union Hall“ 
to talk to Mr. Perber? 
& That's right. 
Q With reference to this matter of building houses up 
at Tahoe, when did you finish that house up there? 


Bz Well, I didn't finish it because Henry left before i 


was quite finished. 

Q Who is Henry? 

A Noxrgerd, the contractor. And I aia all the inside 
painting and all that myseif after he left. 

Q When @id you move into it? 

A we moved 

the garace for ebo. mree weeks while I Gié the finishing 
up of the bathxroon -- the bathroom was in, but we lived 
in the garage while I Cid finishing up oe 


Q The lst of duly, 1960, is that it?, a 


ves, 1960. 

You say that Henry had leit. where cid he go? 

He came back to here, to the Bay Area again. 

So did you continue your efforts to ine soncbody 
to build houses for you after he left? 2 - 

| 
. we 

A Yes. — : 


How long did you continue: 


Q 
aA m, the rest of that year. 
Q 


The rest of 1960, is that it? 

That's it. 

MR. PLANT: No further questions. : 
RECROSS EXAMINATION : 

Q (By Mr. Roche) I would like to clear up one point that 

was in the witness' direct examination. You indicated in 


revly to tir. Plant's question that you accepted reinstatemen 
. | 
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is that correct? 

That's right. That was the first time we were calle 
° 

because I was one of the first ones to go back. 


Nothing further. 


How long @id you work for Fibxreboz 


> WEINSSS: 23 _years.——— \ 


FRIZRL EXAMINER: Are you now receiving a pension £ 


srs WIMIBSS: I applied for it on my 65th birthday, 
——— 

was this lest September 22nd, but I haven't gotten x 

check yet. E 

TRIAL EXAMINER: No further questions. 


BR. PLANT: No further questions. 


( By Mr. Roche) Are you working at the present time, 


MR. PLANT: Objectec to as immaterial. 

TRIAL S7 MESSRs Overruled. 

(By Er. poche} You may answer. 

yell, I am and I am not. Right now we are promotiny 
a private club up there. We have some acreage on the lag 
which I am engaged in, and we are selling memberships, an¢ 

e 

it is called Valhalla. Ye 


We have 9.2 acres on Lake Tahoe, and there is quite 


lot of work involved in something like this. 
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We have been working at it for the last year and a 


| 
Are you working at this for profit? 


Eventually, I hope it will be. 


| 
Are you an owner of the vroperty? 


| 

I am a part-owner of the property, yes. 
MR. ROCHE: No further questions. 
MR. PLAN®: Nothing further. | 
TRIAL EXAMINER: Yos are excused, sir. 

(titness excused) 
MR. ROCHE: Can we go off the recor? 
TRIAL EXAMINER: Off the xrecore. 


(Discussion off the record.) 


TRIAL EXAMINER: On the record. 


MR. PLANT: I will offer into evidence the exhibits 


that were marked for identification. 


TRIAL EXAMINSR: Your last exhibit I believe was 12, 
| 
the transcript of the contempt proceedings. 


MR, PLANT: I will offer an exhibit as’ Respondent's 


Mxhibit No. 1 for identification. 
| 
| 


TRIAL EXAMINER: ££ the record. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 


MR. PLANT: I will offer an exhibit in evidence as 


Respondent's Exhibit No. 1, the aocument which has been 
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SQUIRE FRIDSLL 


was calleé as a witness by ana on behalf of the Respondent, 


first duly sworn, was examined and testified as 
TRIAL SHALING 


PEINT: Now, if you will just bear with me a minutd 
orcer. 
mn the record, Your Honor? 
SXAMINSR: 
If I understand correctly, this witness 
following hin will be put on the stand to 
attempt to show misconduct on the part of employees Arca, 
ané Olson, and the General Counsel would object to the 
receist of such testimony on the basis that Respondent herein 
could have, end perhaps should have, but didn't offer this 
testimony in the original unfair labor practice proceedings. 


‘PRIBL EXAMINER: I Gon't follow that at all. 


flell, in the original unfair labor practic 


misconduct of employees rca, Beck, anc 
Olson vas known to Respondent and was not, to my knowledge, 
>resented in evicence or testimony in any way. 
TRIAL EXAMINER: Let's assume that is all true. 
‘MR. : Then assuming that is true, I would say 


‘hat the Respondent may have forfeitec its right to introduc: 


Io 


x 


‘roceedin=s 
since it has not been alleged or claimed = ented before. 


TRIAL EXAMINER: Do you care to be 


. 


Honor, the Union joins with that and 
adds that the 5 veryboty be reinstated 
the law of : mn rolies to these three men 
| 


well as 1 of the others. 


Your Honor, I cen reply vee briefly. The 
unfair labor »sractice charges were, r that we 


had refused to bargain, we had discrimi 
guiltless of discrimination. The charges all related to 
| 


what occurred on August 1, 1959. There is nocarge relative 


to any conduct on the part of Fibreboar¢ with respect to 


these gentlemen. That SEECSS of the matter was not tried. 


Indeed, the contenst convictions oceurreé after that 


hearing, if I an not mistaken. Then when tne Board was 


reconsidering the case we asked for leave to introduce 


additional evidence as, for example, the reduction in the 
| 


2 at 


number of jobs, and they said No, all this was prover for 
the enforcement proceedings. TI con't chins that the Board's 
Gecision, blanket order regarding reinstatenent oreciudes the 
introduction of evidence as to what occurred subsequent to 
August 1, 1959, the date to which the charges related as to 
what occurred. : 

MR. ROCHE: ‘The General Counsel cus submit that at 
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reconsiéerins the case, in other words 
the original case had been heard anc @ecided by the 
Examiner, and decided by the Board, it was even, at thea 
too late to put in evidence or testimony concerning 
of enployees. I can certainly understand the 
Soarc's view of that testimony with regaré to economic 
£ jobs within the bargaining unit is oroperly 
consiceread in the back pay proceedinc. On the other hand, 
the elicibility of an employee for reinstatement and back 
heve proverly been part of the additional proceeding 
the employer wanted to show that certain indivicuals had 
ited such rights, and the General Counsel's vosition is 


it was not introduced in the original proceeding, that 


TRIAL EXAMINER: Let us supvose that last week before 


this hearing began one of the dischardees here was caught in 


the act of committing arson on one of the Resvondent's 


properties, could the Resvondent at this stage bring in the 
thet under those circumstances that they would not, 
could not, as a matter of law, reinstate them? 
MR.ROCHE: I don’t believe so, Your Honor. 
TRIAL EXAMINER: Objection overruled. 


DIRECT EXAMINATION 
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R. C. THULANY 


ofthe Respondent, 


was calleé as a witness by and on behalf 


and testified as follows: 
DIRECT SXANINATION 
(By lir. Plant) Your name is what? 


R. C. Thomann. 


y 


What is your occupation 


Director of Industrial Relations for Fibreboard ae 
: | 


Corporation. 


Q That was formerly xknown as Pibreboard Paper Proaucts 


Corporation, was it? 
| 
That is richt. 
How long have you held that position? 


Since 1949, about 16 years. : 


TRIAL EXAMINER: I have discriminated against this 


witness. I haven't sworn him in. 
(Thereuyon, the witness was duly sworn.) 
MR. PLANT: May it be stipulated that the answers to the 


already asked be deemed to have been given 


questions I have 
under oath? 
MR. ROCHE: So stipulated. 
MR. LEFF: Stipulated. 
| 


TRIAL EXAMINER: Noted and approved. 


Q @y Mr. Plant) You held that position, aid you, in 


Guly of 1959? 


2:8 
I dic. 


~ 


You are the R. Cc. Thunann that testified in the unfair 
practice hearing in this case? 
an. 
1959, before the contractor made his aévent, will 


2s whet unions Fibreboard Cealt with over at the 


veryville Planta 


;____—__—__—- 


2 We Gealt with, of course, Local 1304, the Oil Workers 


Union, IL Local 6, the Pulp & Sulphide Union, the Printing 


o M7 XIHA TH A WwW DN 


Svecialties Union, the Electricians Union, Pipefitters Union, 


~ 
fo] 


Ironworlzers Union, Teamsters Union; I think that is about it. 
By what union or unions were the oroduction employees: 
from plant maintenance employees repr 
There was Local 6, ILiiU; Oil Workers Union; the Pulp & 
nion; Printing Svecialties Union; I don't know 
whether you called the Teansters Union that did the hauling 
@s part of the production set-u5. 
g Now, about how many men did you have in the plant, do 


5 


you recall, of production workers? 
Short of 3500. 
But over 200, I take it? 
Over 200. 
And was the major vart of those production workers 


represented by one varticular union or another? 


A Yes, Local 6, IL. 
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Q Bnd co you recall about what portion of them were 
| 
represented by the IL? 
A well, over 50 ner cent. 
Anda what kind of wort: 


They workec. in our rooring 


“ 


Dipe wrap, granule Cesartmen 
they also hac the warehouse. 


Q- \iere there machines in all of 


Yes, there were machines. 

An@ who overated the machines? 
The IL:U »eorle. 

Now, let 


of these unions 


A The 1304, £ LY uUnjion of Machinists, the Slectriciang 


Union, the Steamfitters Union, the Pipefitters Union, and the 


| 
Rig¢ers. : 


Q You say the Rise the Ironworkers 
a while ago? : 
| 

Yes, tha Ss 2 ; : then twice. 
Incidentally, I would like to add another often in the plant 
that I forgot, the Paintmakers Union. 


They are also production employees? 


Production employees. 


Now, I am going to show you something that I don't knov 


» I understand that there have been quite 


in the physical plant since 1959, have there? 


attention to 1959, was the plant 


Sonthern Pacific Railroad tracks? 


the east side. 
Girection Gid the tracks run? 
the plant. 


in what direction on the compass? 


they ran in a northerly-southerly direction? 


+ at 


right. 
plant was on.the west side of the tracks? 
correct. 
Now, wes there a street immediately across the track 
from the plaat?z 
Yes, there was. 


What was that street? 


I believe it was known as Overland Street or Avenue or 


something. 


Q And that ran parallel with the ‘tracs? 


A Correct. 


, 


lant at the end of 


hy Street run? 


It did. 


Q The last part of that is across the tracks, was that 


naved ox graveled? 
Across the tracis? 
Q Yes, the last portion of it is across the tracks 


into the plant. Was that paved or a gravelea road, co y 


recall? 


A I think there wes asphalt up over the tracks and then 


| 
it became conerete as it entered the plant proper. 
Q Now, I am going to show you 2 Grawing. Will you take 


a look at it: 


TRIAL EXAMINER: & it been marked for iden 
MR. PLANT: It has not been. 


TRIAL EXAMINER: I woule suggest that it be markec at 


Honor, I would be prepared to stipulate 
seen it. 


General Counsel would stipulate. 


MRT AT, Pvrwuptse 


TRIRL SHAMINER: All right. This would be 13, would 


@lieve so. This is Responden 


(She Cocwuzent above referred to 
was markeé Resvondent's Dxhibi 
No. 13 for identification and 
received in evidence.) 


- 


Honor, I would exclude from the exhib 
agree -- certain identification 
on it that are marked P-1, 2, 3, I believe. 
Yes, I will take those ud with a later 
(By Mr. Plant) Now, if you just want to get that in mindj 


Yes. 


e] Does that exhibit, Responcent's Sxhibit 13, portray 


*. 


the location of the nlant with reasonable accuracy with 
resnect to the streets which you have mentioned? 

a Yes, it does. 

Q Now, you testified, did you not, in certain contempt 


proceedings in the Superior Court over in Alameda County? 
- as ~ 


I did. 
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Q° And have you reviewed your testimony that you gave in 
that case? 

A I have. 

Q Has it been of any help i eon in refreshing your 
recollection as to the events mentioned therein? 


| 
A Yes. 


Q Do they ail come back to mind independently of that 


transcript? 
A They do. 
Q Calling your attention to the date of August 10th, 
1959, were you at the Emeryville Plant at aay SS during ~ 
that day? 
A Yes, I was. 
Q Can you give me the times at which you es there, 
approximately? 
A Yes, about 6:25 in the morning I drove en 64th Street 
and stopped at that time on the northwest corner of 64th 
and Hollis Street where the Chief of Police Doyle and 
Sergeant Steeves and, as I recall, another officer was 
standing. 

I stopped to talk with them and in a few moments, after 
I arrived there, I glanced around to see what the activities 
were, what was on the street, and I noticed directly across 
the street from me, which would be the northeast corner of 


64th and Hollis Street, a group of machinists standing, and 
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in beck o£ then there were probably 35 or 40 or more peodle 
recognizeé as being employces of the linolerm department 
Q By employees of the linoleum Gepartnent, Go you mean 
>ersomnel represented by the Bast Bay Union of Machinists or 
€o you mean Proéuction Employees? 
Prodiction Exployees. They we the ones who made th 
linolezm. They belonged to the Pulp & Sulphide Union. 


Co You mentioneé the Chie of Police. O£ what town was 


not a very large place, is it? 
it is not. 
Now, Glia you recognize any of the 1304 people that you” 
saw there on. that occasion? = 
Yes, I did. I recognized some of 
Who @id you see there? 
4 I saw Mr. Stuap, Mr. Arca, Nr. Furber, Hr. Lincoln 


Bees, 2nd Mr. Raineri. 


Q ‘sow, Gid you remain at the corner which you have 


ceseribeé for any length of tine? 

‘yes, I remained there for approximately a half-hour. ,) 
Q Now, will you just tell us what you observed while you 
were standing on that corner? 


A ‘ves. Within a few moments after I arrived there and 


was talking with Chief Doyle and Sergeant Steeves, I noticed 


269 
185 


Ray Bradford who was the International Representative of a 
the Pulp & Sulphide people coming down 64th Street toward 
Hollis Street, and just before he arrived at the crosswalk 

of 64th and Hollis Street, Lincoln Beck moved away from the 
group of people that he was standing with and walked over and 
placed himself directly in front of Mr. Bradford and began 
shoving hin back up the street. He shoved hin at least 

three or four steps before Mr. Bradford started in stumbling 
as a result of this pushing. Chief Doyle jumped out of his 
car and said to Sergeant Steeves, "Get that man away from 


there," and Steeves and another patrolman went out to Lincoln 
Beck and put him back across the southeast corner of ‘ 
Hollis Street where he stood. 
Q Where he stood? 
A Lincoln Beck stood there. And then Mr. Bradford was 
joined by Mr. Howes and by Lowell Thomas, who was the Preside 
of the Pulp & Sulphide Union located Seen the -plant. 
Q Who was? | 
A ' Thomas was, President and Howes was an International 
Representative of the Pulp & Sulphide anon: 

Bradford left Thomas there, but he brought Howes along 


with him over to the Chief of Police and he talked with the 


Chief and he discussed with the Chief -- 


| 
Q Now, pardon me before you go into that. Was this 


within your hearing? 
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my hearing 
How many feet away were you? 
We were stan very close group. 
nue and tell us what was said? 
Mr. Bradford indicated that he wanted to 
work. They wanted to come to work and 
£ Police to help him out and see that 
o>rle would come to work. replied that 
y wished to come to wor they could come to work, 


to remove the machinists 


escorteé into the plant. He wanted them to come to work in 
ysual fashion, and the Chief said if they wanted to cone 
work, let the: come to work. 
And there was a moment or two of silence and Bradfora 
shrugged his shoulders and walked over to the group of 


people who were standing in back of the machinists, and he 


moved those people, or suggested they move in -- from the, 


motions of h hené I could suxrsise that -- move into 
lot where they grouped together, and apparently were | 
a meetiag, which only lasted but a few moments, two 

or three minutes at the most, and then Bradford left them 


and came back across the street and joined Chief Doyle and 


myself and Sergeant Steeves. te then said that his 


271 
187 | 
Cecided not to make an cffort to come to work as they had 


were told that their >orches would 


be blown off and if took six months to get them they 


would be taken care of the machinists or by someone. 


I have no further questi 


= 


4. 


Ss c 


PPTLD DKAMINER: tould 22 me 7our sea 
mites? 
(Short pause.) 
MR, ROCHE: She General 
-CROSS DXAIIINATION 


Q Mx. Leff) Me. Thusann, I take you reread your 


testimony in the contempt proceedings? 


That is xight. 


r. 


Didn't you testify there that Mr. Bect = 
“Wr. Bradford after Nr. Bradford cane 


> 


B ee : | 
to the Chief of Police 


No. 


MR. PLANT: I will object to that as iunproper impeachnen 
. 


t= counsel wishes to use his testimony on the prior contempt 


preceeding, he shoxid be shown the testinony and given an 


opportunity to read the particular part which counsel has in 


: | ‘ 
EXAMINER: I believe counsel agrees with you. He 


up here to show him the transcript. 
((By Mr. Lef£) I am referring to Page 477, starting at 


nose 


at time you testified on 


after talking 


-, 


| you were asked, "Did they report to 


sor: on that day?" 
They dia not.” 

And then, Linc - "Cuestion: Now, indicated that 
Bradford started down 64th Street? 

"PNSWEL = 

"Question: How 

"Answer: ilsost to the croscwah:. 

"Onestion: Of what street? 

“Paswer: On 64th Street. 

“Question: Now, maybe you can show us on the diagran 

you mean by the crosswalk on 64th Strect. 


"2aswer: Right about here. 


\ 
tala mde Stolen my TT 
Cilla Whe of. Dp, Gry 


RT=-2, your Honor? 


“qits COURT: 


"UR. HANGER: Que i henz yl Mr. Bradford 


when he reached 


when he 


reached the crosswalk? 


"answer: Mr. Beck, Lincoln Beck, 


. 


and starteé pusning hin 


2 - Jat \ = a ™ 
"Question: Were there any ocner persons in the street 


at that time? 
"answer: Not-that I can reeall." 


Was that your testin 
That is right. 
an@ Mr. Bradford 


4 


Bracfore got back to you after he 
| 


Q So this testimony was that Mr. Beck 


had their pushing whea 


right? a 


had spoken to his men; 


. 


A No. 


MR. LEFF: I won't argue with the 


witness, Your Honor. 


The testimony speaks for itsels. 
MR. PLANT: Indeed it does. 


i 
\ 
| 
| a 


Mx. Thumann -- 


I am questioning the witness. 


MR, LEFF: Your Honor, 
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es 
MR. PLANT: I'm sorry, I thought you were through. 


Q (By Mr. Leff) Mr. Thumann, when Mr. Beck and Mr. 
Bradford met, they met belly to belly, didn't they? 


A Well, of course, I was not parallel tothem so I 


couldn't tell whether the belies were belly to belly, but I , 


could see that he leaned against Mr. Bradford and started in 
+ 


pushing. 


bad 


Q He didn't use his hands, did he? 


A I couldn't answer that because his back was turned and 


I couldn't see his hands. Now, whether he had his hands on 
Mr. Bradford's chest or not, I dn't know. 

Q You didn't see that he had his hands in his pockets’ 
A No, he did not have them in his pockets. 

Q The two of then, Bradford and Beck, pushed back and 
forth, didn't they? 

No, Bradford did not push. 

You didn't see Mr. Bradford return the push at all? 

No, I did not. 

In Mr. Bradford's discussion with the Chief of Police 4 
in your hearing he didn’t claim that his people weren't 
coming to work because he had been pushed down the street, 
did he? 

A No, he did not. 
Q So this little pushing incident that took place betweex 


Mr. Beck and Mr. Bradford was not one of the reasons given 
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for the employees or members of the Pulp & Sulphide Union 
| 


not coming to work? 

You me an to the Chief of Folice? 

Yes. . 

No. 

I think you already testified that Ray Bradford was not 
an employee of Fibreboard, that is right, isn't it? 
A. He is a paid representative of the International 
Brotherhood of Pulp & Sulphide Workers. 

MR. LEFF: No further questions. 

_ REDIRECT EXAMINATION 

Q (By Mr. Plant) Mx. Thumann, the questions and answers 
which were read to you, were these after oe eS your 
conversation or the conversation between Mr. Bradford and 
the Chief of Police, 

"Now, you indicated that Mr. Bradford started down 
64th Street." | 

When had you indicated that? 
A ‘In an earlier part of my recitation of what occurred 
just a few moments after I arrived heres at 6:25. 
Q And was the testimony which counsel read to you, did 
it relate to that incident when Mr. pradfora first came down 
64th Street? 
A That is right. 


MR. PLANT: I have no further questions. 
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MR. LEFF: No further questions. 


TRIAL EXAMINER: You are excused. Thank you. 
(Witness excused) 
MR. PLANT: Mr. Fridell. 
Whereupon, 
SQUIRE FRIDELL 
was called as a witness by and on behalf of the Respondent, ,, 
« 


and, having been previously duly sworn, was examined and 


testified further as follows: 


DIRECT EXAMINATION 


MR. PLANT: Now, I believe we have swom this witness, 
have we not? 

TRIAL EXAMINER: Yes, we have. 
Q (By Mr. Plant). You stated, I think, in answer to my 
last question, what your present job was, but you didn't say 
who you were working for. 

I work for Fibreboard Corporation. 

How long have you worked for Fibreboard Corporation? 

32 years, 1936. 

Where was your place of employment in July of 1959, 
August of 19597 

The Emeryville, California Plant. — 

Had you been there for some time? 

In and out of there for many years, yes. 


By "many years" you mean? 
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Since’ 1936. 


Did you know a man named Arcay 
Yes. 
Now, were you at the plant on August 19, 19592 
Yes. : | 
At about what time did you arrive at the plant 
As I recall, I was in the plant all night. 
On the ROTnInG of Wednesdzey, the loth, aia you 
the general area of 64th Street and overlana? 
I did. 
Where did you go? 

I went to that area of 64th Street that was west of 
the railroad tracks and within the pixeboara property. 
confines. 


Q Do you recall at abovt what time you arrived at that 
area that morning? 


A It was prior to 7:00 o'clock, as I recall. VA 


Were there any other people with you? | 


Who were they? 


Q 
A Yes, there were. 
Q 
A 


I believe that Al Barnes who was our Safety Director 


at the time was there, and I believe that either Carl Crowell 
or Mr. Bud Halverson was there at the time. 


Q Were you in a car or were you standing out in the 


street? 
A I was in an automobile. 
Q Whose? 
A It was a company car, as I recall, a leased automobile 
that was assigned to my use. 
Q And you Grove it to that point that morning, did you? 
A Yes, as I recall. 
Q And where were Mr. Crowell and Mr. Barnes in relation 
to your car? 
A I believe they were in an automobile behind me when I 
armved, yes. 
Q How long did you stay there that morning? 
A I stayed at thet point, if my memory serves me, for 
something over an hour, perhaps two hours. 
Q Now, did you see any men congregated out in any of the 
streets during the time that you were there? 

Yes, I did. 

Will you describe what you saw? 

This is the morning of the 19th? 

Yes. 


There were members of the 1304 Union at the picket line] 


which was immediately across the railroad tracks. There were 


quite a number of individuals further east on 64th Street, 
many members of the 1304 Union as well as other people that 


were not members of the 1304. 


Q How, on the picket line immediately acmuss the railroad 
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| 
tracks, is that on Overland or the intersection of Overland 


and 64th? 


A Yes. 


Q Were they standing in the street or where? 


A were both at the street as well as alongside the 


. | 
streeton curb side. 
| 
| 


Some of them were actually standing in the street? 


| 
Yes. 


Did you recognize any of those people? 
Yes. 


Did you -- whom did you see? 


Well, in and around the area there were Carl Olson; 


“ . 
I believe that Mr. Lowell was there; Dave Arca was in the 


area. 
MR. LEFF: Your Honor, I object to the answer as not 

| 
being responsive. He was asked who were at the picket line, 
and he is talking about people who were in the area. 
Q (By Mx. Plant) By "area" you mean what? 
A I mean the area at the picket line and in response to 
your other question as to who was, ae there others in the 


area up the street a ways, yes. 


At the picket line itself, if you would like me to 


@nfine my answer to that -- 


Q Yes, the immediate location of the picket line that 


is at Overland and 64th. 
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MR. LEFF: I move that the prior answers be stricken, 
Your Honor. 

TRIAL EXAMINER: Motion denied. 
A Ii believe that Mr. Lowell and Mr. Olson, I believe that 
Mr. Dave Wittorf£ -- I don't recall specifically who was 
at the picket line at that time. 
Q Now, the other group you mentioned was up the street a ov] 
ways? 
A Further up the street, and as I say, in and around the 


@ 


area, they were milling about, not at a specific location 
for a specific duration of time. In fact, I believe the ° 
pickets on the line changed during this period. 

Q When you say "further up the street," further up what 
street? 

A 64th Street. - 

Q And about how far up the street were they, do you 


xecall? 


A Yes, up to approximately the end of the Breuner's 


parking lot which was perhaps 150 feet. 


Q Now, did you recognize any of those men who were in th 
circulating group further up the street? 
A Yes, I did. 

And who did you recognize? } 


A Dave Arca, I recognized a Mr. Bill Stumpf, Bill Giffin, 


Lincoln Beck. I believe that Mr. Fusare was there that 
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morning, Mr. Vanderbeck. 


Q Now, had you ever seen Dave Arca ariving in any sort of 
amotor vehicle prior to this morning? i 

A Yes. 

Q Would you describe that vehicle? 

A The vehicle was a pick-up truck. It was, as I recall, 
a maroon or brown, reddish brown in color. 

Q Where had.you seen him @riving it? 


| 
A In and around that immediate area during the prior 
several days. | 
Did you cbserve Mr. Arca in that truck that morning? 
I did. | 
fhat is the morning of the 19th? | 
I did. . 


Will you state what you observed? 


Mr. Arca's truck was parked on the south side of 64th 
Street at the curb, and there was an Saeeeanae driving down 
64th toward the Fibreboard property, moved along, Mr. Arca 
moved his truck from the curbside, to the middle: of the street 
blocking the automobile. | 
Q Did the automobile come to a stop? 

It did. : 

What happened then? 

There was considerable milling about at that sas pate 


people were there and there were arms being flailed 
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about so there was considerable action taking place. ae 


Did you see anyone throwing any rocks? 

Yes, I did. Va 

Who did you see? 

I saw Bill Stumpf throw a rock. 

At what did he throw it? 

He threw it at an automobile. 

This is the automobile that was stopped by Arca's sea 

No, it was not. 

It was another automobile? 

It was another automobile. 

It came along before or afterwards? 

I don't recail specifically whether it was before or 
afterwards. I believe, however, that it was afterwards. 
It was an automobile that came down Overland Street and made 
a left turn onto 64th Street into our property. 
Q Now, I am going to turn to another day. I am going to 
call your attention to the morning of Friday, August 21, 1959} 
Wereyou at the plant that morning? 

I was. 

And do you know about what time you gotto the plant? 

As I recall, I was at the plant all night. 

Did you at any time on that morning go back to the 
location which you have descr bed? 


I did. 
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Q On the other side of the railroad tracks from Overland? 
A At the plant side of the railroad tracks at approximatel 
the same location as I mentioned for the morning of the 19th. 
Q | Can you tell me at about what time en eed at that 
point? : 

A This was prior to 7:00 o'clock, as I recall. 
Q How long did you stay? 

I stayed for something more than an hobr. 

Were there any pickets there on that oecasion? 


And where were they stationed? 


Q 
A There were. . 
Q 
A 


They were statione@ at the railroad tracks. The 
pickets were at the railroad tracks area, yes. 
Were there some people further down 64th Street? 


There were. 


Did you see Dave Arca in this pickup truck that morning 
I did. 


Now, will you tell us just what you observed from the 
time you arrived at that location until you left? 
A After being there for a time looking up 64th Street, 
it was obvious that there was considerable activity so far as 


what seemed to be an assembling of automobiles and caravan 
| 
MR. LEFF: I object to that as being the conclusion of 


of automobiles starting down 64th Street. 


the witness. I think he should testify to what he saw. 
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MR. PLANT: Well, I think he has. 

TRIAL EXAMINER: Well, I want to be sure, Counsel, that 
I believe that is an exclusionary rule which has to do with 
trying a case before a jury. I like to feel when I go over 
this transcript that I will be able to get at facts as dis- 
tinct from any situation which the witness is interjecting 
into his answers. 

ER. LEFF: Your Honor, one is handicapped in cross- 
examination if the testimony is strictly conclusion and the 
fact that it is not pointed out. 

TRIAL EXAMINER: I will take that into account when you are 
cross-examining. 

Overruled. 

(By Mr. Plant) Did you have any field glasses with you? 
I did. 
Q Now, I take it from your last answer that you saw some 
automobiles start in a line down 64th Street one behind the 
other, doyu mean? 


A That is correct. 


Q And by “down 64th Street” you mean toward the Fibreboard 


Plantz 

A That is right. 

Q All right. Now, just describe what you saw from that 
point on? 


A Between the Overland and 64th Street intereection and 
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the Hollis Street intersection which was fully a block up the 


street there were a considerable number of people at the 
street area. Dave Arca's pickup truck again was parked on the 


xvighthand or south side of the street, and as I recall, he 


moved his truck up toward the center of the street as he had 


done on the morning of the 19th, and a podiaeman talked with 
Dave Arca at that point, and I saw Arca move his truck back 
to the curb. 

As the line of automobiles crossed Hollis Street and 
got approximately to the Breuner's parking lot which was 
midway between Hollis and Overland, Dave area again moved his 
truck out into the center of the street and blocked the lead 
automobile from what then was apparent to be a caravan of 
aitomobiles. The group of automobiles were going quite 
Slowly. They came to a stop at that point. the first car 
was blocked, jockeyed, and was able to swing arouna the pickun 
truck and drove on into the plant. There were a considerable 


number of men milling around these automobiles at that point, 
the automobiles that were stopped. I saw the first automobile 


being pretty weil manhandled, rocked back and forth, and was 


dumped over on its side. 


Q And by the first automobile you mean the first 
automobile after the one that came on into the plant? 


A The first automobile that was left which would include 


the second automobile that started the caravan. There were 
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a considerable number of things being thrown at the caravan 


L- 
of cars. Once the police were there and on hand and they 


were trying to do their best to break this thing up when this 
automobile was spilled over on its side. The police were 

able to move the crowd back so the remaining automobiles 
coulé Grive on in the plant and as I recall, there were 
trucks involved, too, in this group of cars. They drove 

into the plant at that time. 

In the meantime, the car that was spilledover on the 
side is ‘still lying there. The police moved people that were 
milling about back away from that immediate point. It wasn't 
too iong after that that the fire department came and both 
firemen and policemen climbed up on the side of the sutonobilg 
that was tipped over and opened the doors, and there were 
either three or four individuals that were helped out of the 
car that was spilled over on the side. The car was righted; | 
as a tow truck moved it out of the way, the police department, 
using fire hoses, cleaned the street of debris, broken glass, 
and other objects that were there. 

Q Could you tell us from what you observed when Mr. Arca 
drove his pickup out in front of the caravan, the automobile 
that was later overturned, whether his pickup came into 
contact with any of those cars? 


A It seemed to me, yes, that the first car that came 


through was bumped by Arca's automobile. 
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Q How about the second one that was overturned? 
A I could not see whether or not his car had made contact 
with that second automobile. 
Q Now, you say that you saw Arca there that morning. 
Could you identify any other people that you saw that were 
involved in this milling about the automobiles and so forth? 
A Yes, I can. There was Mr. Lowell, ur.//Olson, Mr. 
Furber I believe was there, Mr. Giffin, Mr /geck, Mr. 
Bradford, Mr. Cunningham, Mr. Fusare. I think that Joe 
Vanderbeck was there, Joe Price. | 

Now, did you see any rocks thrown that moxning? 

Yes, I saw a considerable number being thrown. 

Did you see any thrown at the car that was overturned? 

Yes. Z 

As it was laying on its side? 

Yes. 

And who did you see throw a rock at that car? 


/ | 
I saw Carl Gison throw a rock at that car. 


Q How close was he to it? 
A 


I guess he was somewhere, ten, fifteen feet, no more 
than that. | 
Q And the men were still in the car? 
A Yes. 

Q By the way, those cars that came into the plant, who 


were the men who were in them? 
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es 
fA There were floor maintenance people in them, and, as I 


recall, ‘the Pulp-Sulphide employees were. If my memory serves} 
i me, I believe they were also part of this caravan. I know 

that the maintenance, floor maintenance employees, were. 

TRIAL EXAMINER: Would it be convenient to have a five-' 
minute break at this time? 

MR. PLANT: Yes, Your Honor. 

(Short recess.) 
Q (By Mr. Plant) About how long a time was it, and 
Girecting your attention to the car that wes overturned, 
about how long an interval was it between the time that that 
car was brought to a stop byMr. Arca's truck and the time sin} 


was overturned? 


Within a five-minute period. 


Was it as long as five minutes? 

No, I don't think it was. Probably two to 
At the outside or -- 

That is just my best guess. 

{It could have happened faster, could it? . 


Yes, it could have. 


oD Pp Oo Pp Oo PrP OO PP 


Did you see where the men that overturned the car 
came from? 

A Prom both sides of the street. 

Q That is of 64th Street? 


‘Mat is correct. Perhaps most of them, however, from 
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the north “side which was rather open. It is where the 


| 
Breuner's parking lot is located. There was more room for 
individuals there. 
Q As the other automobiles came into the plant from the 
point where they had been brought to a stop initially, did 
you observe any rock-throwing at them? 


A Yes. 


Q What did you observe? 


A I observed a lot of catcalling and things being thrown 


at these trucks, cars. 

MR. PLANT: I think that is all I have! You may 
cross-examine. 

CROSS-EXAMINATION 

Q (By Mr. Roche) You stated on direct examination, Mr. 
Fridell, that either Mr. Barnes or Mr. Crowell was there with 
you on the morning of August 19th. 
A I said that Mr. Barnes was there and either Mr. 
Halverson or Mr. Crowell. 
Q And what was Mr. Barnes, I believe, on both mornings 
had a movie camera and he took eauies of several things that 
happened at the intersection. | 


Q Now, what was either Mr. Crowell or Mr. Halverson doing 


on the morning of the 19th? 


A I believe it was Crowell that was with me on the 19th 


ana he was sitting in an automobile withme. | 
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He was sitting in your care 

Yes. 

AnG@ where was Mr. Barnes? 

I think Mr. Barnes went over to our refinery area 
inside of our plant properties, as I recall. 
Q Was he taking moving pictures there? 
A Yes. 
Q Now, you testified that on the morning of the 19th you 
saw this reddish or brownish pickup truck in which Arca had 
been seenGriving oreviously, is that right? 
A Yes. 
Q Did you actually see Mr. Arca in the truck on the 
morning of the 19th or did you just see the truck? 
A I saw Arca. 
Q You saw Arca? 


Yes, I did. 


Q Did you see him in the truck? 
A 


Yes, I saw him get out of the truck, I did. 
recall -- 

Q Are you testifying that Arca's truck -- 

MR. PLANT: Just a minute. The witness hadn't finishe 
his answer. He said, “As I recall," and then you interrupte¢ 
him. ip 
Q (By Mr. Roche) Go ahead, Mr. Fridell. 


A As I recall, he raised the hood of his truck while it 
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| was out on the street. ! 


Now, how far away from Mr. Arca's truck were you 


100 to 150 feet. 
Were you using your binoculars? 


Yes. 


Q Were you using your binoculars throughout this entire 


incident? 


A Yes. 


Q You definitely recognized Mr. Arca getting out of the 


truck and raising the hood; is that right? 


A That is the way my memory serves me, yes. 

Q You testified that when Arca drove to the midele of the 
street on August 19th there was mucn milling about. How many 
people were there milling about? 


A 30 to 40. 


Q And do you know who these people were or who any of 
them were? | ; 

’ Some of them, yes. 

Ana were they members of Local 1304, some of them? 
Yes. | 


And do you know what the cause of their milling about 


Yes. 3 | 


| . 
I asked the question because I don't see any connection 
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between a car stopping in the middle of the street and a 
great deal of milling about. Maybe you could explain for us.” 
A Yes. There was an automobile that was attempting to * 
@rive into the plant that was peonced at that point. 


Were these people milling about that automobile? 


Yes. 


throw a rock at a car, correct? 

A Yes. 

Q 

when you saw that? 

A I was right across the railroad tracks, perhaps 50 feet 
Q Now, were you uSing your binoculars when you observed — 
Mr. Stumpf throw something? 

A I don't believe I was, no, sir. 

Q Now, do you know for certain that Mr. Stumpf threw a 
rock, or could it have been some other object? 23 

A It appeared to be a rock. I don't know precisely that, 


it was a rock. I did not see it after it was released. 


Q Do you know whether it hit the car? 


. 


A I don't know for sure, no. It was thrown at the 


automobile. 


Q He was throwing it toward the automobile? 


At the automobile, yes. He was close enough to hit it: 


> 


How far away was Mr.Stumpf from the car? 


A 15 feet. | 
Q Calling your attention to the incident of Friday, 
August 21, now you testified that you saw Arca in his pickup 
truck. Where was the pickup sors located? 
A It was located on the south side of gath Street. 
Q And, therefore, it was pointed east; it was facing east? 
It was pointed west. i 
In other words, it was pointed toware the plant? 
Yes, as I recall, it was. 3 


And where was Mr. Arca? 


While it was parked there? 


Q Yes. 
A 


Mx. Arca, during that morning, was in and about the 


immediate area. I don't know precisely where he was at the 


time the car was parked there until such time as he was in 


i Coming. 


and moving it back toward the car that was 
Q Now, prior to the time that Arca moved his truck to the 


middle of the street,did you see him get in the truck? 
j- 


A No, I did not. 
Q Can you definitely state ender oath that it was Arca who 
moved the truck to the middle of the street? 

A I believe that it was. I saw hin. Someone appeared 
very, very precisely to have Arca's appearance. 

Q How long had you known Mr. Arca before this time? 


A 20 years, perhaps. 


es 
20 years? 
15 or 20 years. 


Now, you knew in advance that the caravan would be 


forming that morning at 64th and Hollis, did you not? 


A I think that I did, yes. 
HQ This had been planned in advance and the company was 
| aware of the fact, is that right? 
MR. 
MR. ROCHE: Yes, sir. 
THE WITNESS: I am guessing, so I don't know this 
for sare. As my memory serves me, however, I do recall that 
yes, there were going to be some folks coming in the plant. 


i Tt was not my decision, however. 


«a 
+ 


1 Q (By Mr. Roche) And, to your knowledge, the caravan wa, 
I cormea in order to break through the picket line, is that 
| correct? 


; a 
The caravan was formed in order for people to come in 


| Well, not to play with words, Mr. Fridell, it would be 
possible for people to come to work individually or in sepas 
cars without a caravan. I was asking you, to your knowledgt 
| 5£ the caravan was formed in order to successfully break ~~ 
i through the picket line? 


MR. PLANT: I object to that as calling for a conclusié 
i 1d 
} of the witness without any proper foundation of knowledge 
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having been laid. You are asking him what was in the mind of 


the men who formed the caravan. 


MR. ROCHE: I am asking he if he knows, Mr. Trial 


Examiner. 
MR. PLANT: That, in itself, calls for seoneincion. 
TRIAL EXAMINER: It seems to me that you should go back 

a ways and attempt to find out whether or not, if that is 

what you are attempting to do, whether the company in the 

guise of the witness here knows of his knowledge if any plans 
were made at the instigation or with the knowledge of the 
company to form such a caravan, and I think proceed from that 
point on. 

MR, ROCHE: I think, Mr. Trial Examiner, the witness _ 
already testified.that the company had such knowledga, that 
he had such knowledge, that it was not his decision. 

Q (By Mr. Roche) Isn't that correct Mr. Fridell? 


A I had such knowledge that a caravan was going to be 


formed? 

Q Right. 
A Not precisely. I knew that the floor maintenance group 
were attempting to come into the plant and x don't recall 
knowing specifically that a caravan was going to be formed at 
@ specific time to be brought into the plant nor was there 


really any occasion for me to know this as such. 


Do you know whether the formation of a caravan was 
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suggested by Fibreboard management? 


2 ha I don't know that. 
Q Now, you stated that the first car in the caravan swurd 
around the truck and then drove into the plant? 
Yes. 
And which side did it pass thetruck on? 
zr passed it on the right, which is then the north side. 


= 


Now, with regard to the second car in the caravan, YOu 


3 | testified that a considerable number of things were thrown. 


j Can you be a little more specific on the considerable number 


By that I don’t mean different types of objects. 


I am asking you to be more specific on a considerable 


15 a Well, if I were pressed for a number I would guess that! 


Do you know what any of these objects were? - 


18} A No, I do not know precisely what these objects were. [ 


left side so that the driver's side was down, is that correct 
a 


I don’t recall having said that. 


- 


Is that true, though; do you know which side was, which 
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Side was *it tipped on, Mr. Frideil? 


A Tam just trying to get a mental picture, if I may, 
| 
here for a moment. 


Q Take all the time that you need. | 


A Thanks. I believe the car was tipped over on its right 


Q Now, if the men came from both sides of the street, I 


would like you to explain, if you can, how the men on the 
right side could have assisted in turning it over. 

A The reason that I seem to believe, ile my memory serves 
me over some eight years, that it was tipped over on its right 


side at the time I was watching, I was pretty darn apprehensive 


about the individuals who were actually pulling this automobilb 


over on its side that, by golly, if this thing goes over, 
somebody is going to get trapped beneath that automobile. 

| 
It is going to tip over on them because they were pushing fx 


one side and actually pulling on the other, and as luck would 


have it, fortunately no one was caught underneath the 
| 


automobile as it was tipped over. 


Q Do you have any knowledge about the people who did 


the tipping of the car? 
| 


A No, but I was quite apprehensive about the people 


underneath, 


Q You were watching the car-tipping through binoculars 


also? : | ’ 


far was the car away when you were watching? 
feet, pexheps. 
see who was Griving the car? 

No. 

Dia you identify any of the people on either side of 


re car who were engaged in the tipping? 


|= wonder if you can elaborate on that. Was your view actual 


Iblocked by the fact that Arca's car was closer to your line | 


of vision and the other car was out of your line of vision? 
HA ‘They were both in my line of vision. Arca's car moved 
lwhen it moved into the line of vehicles, was partially 
Jobstructed in my view of the line of vehicles. If there 4 
Icontact it was at a point where Arca's truck blocked the 

‘ 


lopportunity for me to see.it, if that is clear. 


So would it be correct to say that you are not certain 


ha 
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A This is the automobile that was tipped over. I said 


| 
there were approximately 50. Pressed for a number, I would 
i | 


say 50. | 


Q Were any rocks thrown at it before it was tipped over? 
| 


A Yes. 
Q Were any rocks thrown at it after it was tipped over? 


A Yes. 


| 
Q Are you certain that all of the objects thrown at the 


car were rocks? 


A No. 
Q You stated on your direct testimony that you saw Carl 


~ 
i 
i 


| Olson throw a rock at the second car? 


A Yes, sir. 
Q You also stated that Mr.Olson was 10 or 15 feet away 


from the car at the time he threw the object? 


A Yes. : 
: ; 


Q Now, are you certain that Mr. Olson threw a rock or 


was it some other object, possibly? 


I am not certain it was a rock. 
He did throw an object, though? 


He did. 


Did you observe whether the object thrown by Mr. Olson 


actually came in contact with the car? 
A I don't know that for sure. 


Q You did know, Mr. Fridell, didn't you, that all of the 
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kK cars in the caravan contained employees of the Fluor 


} Maintenance Company and Sulphide Workers? 
h A I did not. 
MR. PLANT: I object to the question on the ground that 
° 
it doesn't £ix the time. He didn't know this when? = 
MR. ROCHE: At the time you were observing the | 
f you didn't know at that time. 
THE WITNESS: No. . 
: Q (By Mr. Roche) You later learned of that fact, though, 
is that right? 
aN Yes. 
Q Now, where was Mr. Carl Olson standing, or where was 
he located at the time he threw anobject at the second SALE, 
7 A He was on the south side of the automobile. 
Is there a sidewalk there, Mr. Fridell? 
| A No, I don't believe a sidewalk is there on that side 
i of the street at that point. 


H Q Was he on the extreme south side of the 


No, he was in the street. 


A 
1 Q He was in the street? 
A 


Yes, on his side or the south side of the center of the 


4 street. 


, Q How wide is the street, would you say? 
wf 


) A I will guess that the street is 60 feet wide, 50 feet 
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Q And had the car been tipped at the time Mr. Olson threw 


an object? 


Q Mr.Fridell, do you know for a fact that it was David 


A If my memory serves me, yes,it was. 


Arca driving the truck at the time that the truck ves closely 
in front of the caravan? 

A Yes. 

Q How do you know that? 

A If my enOey serves me, David Arca is the man that drove 
this truck out to the center of the street and blocked the 
traffic. : 

Q Well, now, in the other incident whigh you testified | 
that Mr.Arca moved his truck out from the curb into the middle 


of the street, you testified that he got out of thetruck, and 


you saw him at that time; is that right? | 
| 
A Yes. 


Q Now, at the time the truck blocked the progress of the 


caravan, the rear of the truck was towardyou, isn't that right 
I. 


Yes. 


And, therefore, it was not possible for you to see the 


face of the person that was driving even with your binoculars, 


isn't that right? 
That is right. 
So you can't state definitely that Mr. Arca was at 


the wheel of thetruck at that time? 
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HA I can say definitely that he was at the wheel of that 


I exuck immediately before that. 

lo When the car was at the curb? 

La When the car was moved back to the curb by 

FR advised to back there. 

FQ Now, during this caravan incident, did you observe Mr. 
} Lincoln Beck at any time? 


HA I xemember Lincoln Beck being in the group there. 45 , 


Hmy memory serves me, yes, he was there. I don't recall him se 
i specifically doing anything specific. 


But he was present? 


He was on 64th Street? 


Q 
I He was vart of the group, yes. 
Q 

A 


As I recall, .yes. 

Do you know what side of the street he was on? 

No. 

ie) How close were the cars together in caravan, Mr. Pridet 
| in other words, what space separated the cars? 

| A They appeared to be quite close. 


ime) Almost bumver to bumper? 


A It wes difficult for me to see as they were headingtow 


Did they seem to be almost bumper to bumper? 
It was very close, yes. 


MR. ROCHE: No further questions. 
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Mr. Leff? 


Q (By Mr. Leff) Mr. Fridell, referring to the August 19th 
. H ee 


fe 


incident involving Dave Arca and his truck, about how far 
from Dave Arca's truck was this other car ae was coming down 
64th Street at the time it stopped? 

A About how far away was the car when Arca's truck 

stopped it? | 

Q Well, all right, put it that way. 


| 
How far away from what, Arca's truck? 


A 
Q Arca's truck was the car that stopped. 
A 


As I recall, they were together. 
Q The police ordered Arca to move his truck back to the 
arb, Gdn't they? 

Yes. | 

And he aid, didn't he? 

Yes. 

The car that was coming down 64th street and Arca's truc 

came in contact, did it? i 

I don't know that for sure. 

Did you see Arca get out of this truck? 

As I recall, yes. | 

This is after he moved it back to = side of the road? 

As I recall, yes. } 

Did he join the milling crowd? 


I don't know specifically whether he did or not. 
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Q So the only thing you saw Dave Arca do was drive his 
truck up and then dive it back, is that right? 
A I saw him in and around the area during the period so 
that was not the only thing I saw him do. 
Q Well, what else did you see him do? 

I isaw him in and around the area. 
Q But except for seeing him in and around the area and 
@riving his truck up and back, that is all you saw him do? 
A Ss, sir. | ; 


Q Now, I am probably confused, Mr. Fridell, but at one 


point did you say that Mr. Arca's truck was pointed toward the 


plant? 

A Yes. 

Q On the 2ist? 

A I'm trying to reconstruct. 

the 19th and the 2lst. In both instances Arca's truck 
effectively blocked automobiles. As my memory serves me, on 
one of these days his truck was pointed tow ard the plant. On 
the other day it was pointed away from the plant. 

Q My notes indicate that you testified on the 21st inciden 
and that is the one I am talking about now, Arca's truck point} 
toward the plant? 

A I believe that is correct, yes. 

Q Now, was there some time that he turned it around or 


maybe I am not reconstructing the situation. 
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A As mymemory serves me, and this was a hint of confusion 
when the other gentleman got quite specific about whether the 
rear of the truck or the front of the truck was facing me. 

On the 2lst the truck was backed into the line of vehicles. 

Q So the back of Arca's truck, your testimony is, is the 
part of the truck that was facing the caravan? 

A As I recall, yes. I must apologize forhaving to be 
this vague about it. 

Q And then the first car of the caravan went around 

Arets truck and then the second car was the one that was 
over, is that it? 

A That is correct. 
Q Now, I think you testified that you didn't know if 


was any contact between the second car and Area's truck? 


A I do not know that. 


MR. PLANT: The record will show what he testified. 


MR. LEFF: This is cross-examination, Mr. Plant. 


MR. PLANT: I don't care what it is. Cross-examination 
involves the right to ask questions, not to state as a fact 
something that the witness has previously testified to. 

MR. LEFF: I think this witness understood my question. 

MR. PLANT: I understood your question, too. It wasn't 
a question. It was a statement. 
TRIAL EXAMINER: I will suggest to counsel, rather than 


making the bald statement you testified so and so, you might 
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word it to say, "Did you testify on your direct?" and then 

; we can get an answer of him as to whether he did or not, and * 
f then have a firm premise from which to bottom your next 

} questicn. 

MR. PLANT: Your Honor, with all due respect to you, I 
will object to that. The record will show what he testified. 
RIAL EXAMINER: I'm afraid you will have to accede to , 
my. suggestion from the standpoint of I think it will 
eliminate a good deal of this verbal scurmishing because 

very often when the question is voiced to the witness"you 
testified ," he will very often say, "No, I didn't," and tT 
think we can obviate all that by counsel's stating, "Did cool 
i testify?” and if he didn't, let him say what he did testify 
to. 1 


MR. LEFF: I haveno further questions, Your Honor. 


REDIRECT EXAMINATION 


Q (ByMr. Plant) Mr. Fridell, on the 21st in the so-called 


t caravan of automobiles which was coming down 64th, have you a 
idea how fast it was traveling? 


A Very slowly, I will guess five miles an hour at the 


TRIAL EXPMINER: Does counsel want a little time to 
examine that? 
MR. LEFF: Yes, sir. 


a 


RIAL EXAMINER: Very well. We will take a few minutes. 
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I wish you would remain in your seats. 

MR. PLANT: I have here two what appear to be prints 
from a motion picture film. They have been marked for iden- 
tification in the case of Fibreboard products: et al. versus 
the East Bay Union of Machinists. I will ask that the one 
which has been marked Exhibit 6 in that case be marked 
Exhibit 14 for identification here. That is Respondent's 14 
and that the picture which has been marked Exhibit 5 in that 


other case be marked Respondent's Exhibit 15 for identificat 


(The documents above referred 
were marked Respondent's Ex- 
hibits 14 and 15 for identifi 
tion.) 

Q (By Mr. Plant) Will you examine 14 and 15 for identifi 


cation, please, Mr. Fridell? Now, 14 for identification 


shows what appears to be an automobile in the process of 


being overturned. Will you state whether or not that is an 


aceurate depiction of what occurred on the morning of the 21s 
A It is. | 

Q In the light of that picture, do you care to revise yo 
testimony as to which side it was turned on? 

A I certainly do. This automobile is being turned over 
on its left side, or the driver's side. 


MR. LEFF: Your Honor, the photograph hasn't been 
| 


introduced in evidence and yet the witness) is using it to 


> 
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. 
that anything that might arise during the course of Respon- 


Sent counsel's examination on the basis of the photograph, 
that you might want to ask additional questions. 

MR. ROCHE: Thank you, Your Honor. 

RIAL EXAMINER: You understand that? 

MR. LSPF: I think I do. I am not sure. 

PRIAL EXAMINER: Then I will explain it to you again. 
I say out of deference to you I am not going to rule on its _ 
admissibility now. Counsel — ask the witness on the basi? 
of this photograph but there may be some additional questions 
you may want to ask on the basis of these additional question 
if there are any with reference to the photographs and at ; 
that point you may want to ask the additional questions. 

; « 

Now, I will reserve ruling out of deference to you in order. 
to anticipate if there does arise, that you want to ask these 


questions, and then I will rule. 


Do you understand now? 


MR. LEPF: Yes, sir, I Go. 


TRIAL EXAMINER: Very weil. 
Q @y Mr. Plant) In what direction from you was Mr. 
Barnes stationed when he was taking these pictures? 

He was south of me, to my right. 

And he was using a movie camera? 

Yes. 


a 


Now, still referring to Respondent's Exhibit No. 14 fox 
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= 
identification, does that show Mr. Arca's pickup truck? 


A Yes. | 

MR. LEFF: I object, Your Honor, to that characteriza- 
tion. I think the photograph speaks for itself. I think 
it shows a gray mass there that somebody might anitenpret as 
a pickup truck, and I certainly con't. : 

MR. PLANT: Well, I just asked the witness whether it 

| 

was. He is competent to testify to that. 

TRIAL EXAMINER: I think it would be helpful to me. 
I don't know Arca's truck, end if the witness can testify as 
to whether it is or isn't, then I can make any inferences or 
conclusions from that point, but I would tke to have that - 
in the record, and I think since the witness has testified 
he witnessed all this, that he is competent to testify with 
xespect to it. | 

Objection overruled. 


MR. PLANT: Will you read the question back, please? 


(Record read.) 
Q (By Mr. Plant) And where is Mr. Arca's pickup truck 
with relation to the sapiens being overturned? 
A It is west of the automobile being turned, and a bit 
to its left, south and west. 
| 


Q Is it the automobile next behind the police car shown 


in the photograph? 


A It is. 
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And in what direction is it pointed? 


It is pointed northeast. 


Now, would you care to revise your testimony as to a 


whether you could see from your vantage point who was ariving 


4! 


that truck at that time? 

A Yes. 

Q cna what is your testimony? 

A X could see who was driving the truck at that time 
because the driver's side is Peay facing my vantage 
point. 

And who was driving? 

Dave Arce. 

Now, I am going to show you Respondent's 15 for iden- 
tification and ask you if that is an accurate Ber aeeneacion 
of the scene that morning after the automobile had been over- 
turned? 

A Yes, it is. 
Q ‘And at the time that mince was taken, at the time 
that scene occurred, where was Mr. Arca's truck? 
A Mr. Arca'’s truck was over on the south side of the 
street. 
Q It had been taken out of the way, had it? 
A Yes. 
‘MR. PLANT: I will offer exhibit for identification 


R-15 in evidence as Respondent's Exhibit 15. 
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MR. LEFF: Same objection. 


MR. ROCHE: Same objection. 


TRIAL EXAMINER: Now, do you want me to reserve ruling? 


Do you have any further questions that you want to ask this 


witness which will be helpful for me in deciding whether to 
admit it or reject it? 
MR. ROCHE: I may have a question. 
Did you finish your redirect, Mr. Plant? 
MR. PLANT: Yes. 
RECROSS EXAMINATION 
Q (By Mr. Roche) Now that you have seen the two BHoto= 
graphs, Mr. Fridell, do you also want to revise your testimo 
that the truck owned by Dave Arca backed into the caravan? 
A Yes. 
Q It did not back into the caravan? 
A No, it is obvious from the photographs it is facing 
toward the caravan. 
MR. ROCHE: No further questions. 
“TRIAL EXAMINDR: Anything further before I rule on the 
exhibits? 
If nothing further, Respondent's 14 ara 15 will be 
received in evidence. The objections of counsel are overruled. 
(The documents above referred 
to, heretofore marked Respon- 


dent's Exhibits 14 and 15, 
were received in evidence.) 


sworn? 
TRIAL EXAMINER: Come forward, sir. 


Whereupon, 


LUTHER SHOCKEY 
was called as a witness by and on behalf of the 
ane, having 
as follows: 
{TRIAL EXAMINER: Be seated, please. Proceed, Mr. Plan 
DIRECT EXAMINATION. 
Q (By Mr. Plant) What is your full’name, please,Mr. 
Shockey? 
Luther Shockey. 
How old are you? 
72. 
And where do you live? 
In Concord, 5272 Ida Drive, Concord, California. 
Were you at one time employed by Fluor Media conenioe 


. 


I was. 


Were you employed by that companyon August 21, 1959? 


Iwas. 

Where were you scheduled to work that day? 
Pardon? 

Where were you scheduled to work that day? 


Pabco Plant. 
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That is Fibreboard: 


Fibreboard, Pabco, yes. 

Down in Emeryville? 

Yes. 

Now, did you go to work on that day? 

We did. 

Did you go in company with any other F1v0r employees? 
I did. ! 


Will you state where you met the other employees? 


About how many of them were ::, ao you recall that, 


Q 
A On 64th and San Pablo. 
Q 


gathered there? 
A Well, there was four in the car that I was in. There 
were other cars, six or eight, I don't know how many. 
Q You say there were more than eight cars? 
I think there was, yes. I am not positive, I don't 


Do you know how many there were? 
No. | 

Now, dic those cars then mreeeen to the old Pabco 
or Fibreboard Plant? 

They did. 

By what route? 


Down 64th. 


Were they in a single file or abreast? 
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"A They were in single file. Ee 
Q And in what car vwre you riding? What place in line 
was it? 


A I was in the second car. 


Who was Griving it? 


Where were you seated? 

In the seat with the driver. 

On the righthand side? 

Yes. 

Were there also some men in the rear seat? 

There were. 

Do you recall how many? 

There were two. 

Now, aS you proceeded down San Pablo -- pardon me -- 
down 64th Street, and approached Hollis Street where it 
intersects 64th, that is, would you state what you observed 
A Well, there was quite a large number of men both on 


the sidewalk and in the street and on both sides of the 


street, 150 approximetcly on the righthand side. 


Q What street is this? 
64th. 
Was that between Hollis and the Fibreboard Plant? 
It was. 


When you came in sightof this group of men, . about 
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fast were you traveling? 


| 

| 

A Well, we crossed the intersection at, Hollis when we 
| 


were going approximately 10 miles an hour. ye 


Q Did you slow down any further? 
S 


A We did. uM 


Q Now, will you state what occurred Exom that point on? 
A Well, the car ahead of us mace 2 aive to miss a truck 
that pulled out from the side, and when they did that, a guy 
standing about 10 feet away had a chunk of concrete in his 
hand and he threw it at the window and I ancked down to 

keep from getting it, and when I suregutehea up and picked 
myself up, we hit the truck and, well, it threw me down on 
the bottom of the car by the driver's feet, ana before I got 
straightened up the car was tipped over on the driver's side. 
Some policemen came by and said, “Just stay put; the fire 
department is coming, I'll get you out." | 


We were in there, I don't know, but it seemed longer 


than it probably was. I would say three ox four or five 
minutes, and a guy came with a bar, came up on the car and 
pried the door open. We climbed out and when I got out, 
the policeman outside said, "Get going.” : 

We went into the plant. 4 
You went on into the plant? . 


Yes. 


Now, before you were hit by this pickup truck, you 
. . | 


- 
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said there was one piece of concrete that came through the 


window? 


A it hit the window and pieces of glass came inside. . 


. 


Q Had there been any objects thrown at the car before th 
A There hac been. I would say four or five. You coulé; 
hear them hitting the side of the car, but I wasn't trying 
to count them at that time. 
Q Would you be able to tell whether or not they were 
mud balls? 
A It didn't sound like mud balls to me. 

It was solid objects? 

Solid objects that hit the car, yes. 


Now, what hapsened to the car -- were you second in 


Yes. 

What happened to the car immediately ahead of you when | 
this pickup truck appeared? 
A It passed the pickup truck and went on into the yard. 

It got by the pickup? 

Yes. 

What color was this pickup? 

I wuld call it a rusty color. What I could see of it 
it looked like it was rusty. I didn't see it but just a 
second, but it was kind of brownish looking. 


Q Did it hit your car square head on or at an angle? 
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Kind of at an angle. 
It came in from which side of your car? 
It came in from kind of the driver's side. 


| 
In other words, it came from the lefthand side of your 


| 

Yes. 
| 

And it hit the front of your car at an angle? 


Yes, at an angle.. 


Is that it? 


Yes, that's it. 
Q Among the group that went in that morning in these 


cars that you described, was there 2 man named William Cole? 
A Yes, there was. ! 
Q Did you know hin? 


A Yes, he was the Assistant Superintendent to the 
| 

| 

Q Do you know whether he is still living? 


Maintenance Man. 


A No, he is dead. 


MR. PLANT:No further questions. 
: : : n | 


MR. ROCHE: General Counsel has no questions. 
CROSS-EXAMINATION : 
Q (By Mr. Leff) Mr. Shockey, did you testify in your 
direct testimony that the car you were ariving in was 
traveling 10 miles an hour when it crossed the Hollis inter- 


section and then slowed down? 


A That's right. 
Q Mr. Shockey, Go you remember testifying twice before 
this in connection with this accident, once at a case at 
trial -- well, both trials were in Alameda County, and one 
was in 1959 ané one was in 1961, do you remember that? 
A resently iI Gon’t remember one time that I testified. 
Q Yes. Well, Mr. Shockey, I show you part of the 
transcript that was introduced byMr. Plant in Respondent's 
Exhibit No. 12, Page 77, and I ask you to read Lines 2 to 
6, please. 
A Yes. 
Q Now, Mr. Shockey, at this earlier trial that you were ~ 
at, were you asked the question: 

“Question: ‘They all started from 64th and San Pablo, ~ 
is that right? 

"Answer:. That is right. 


“Question: How did they proceed down the block? Pe 


"Answer: Well, one behind the other, traveling about 


20 miles an hour, probably 30 or 40 feet apart.” a 


c 


‘Do you remember whether that refreshes your memory as | 
to the testimony you gave? 
A 'you said twice. Now, I can remember only one time I 
was testifying. 
Q ‘Well, this is the time you remember testifying -- do 


you remember testifying in the court in 1959 shortly after 
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these incidents happened? 


A That was in Oakland? 
Q Yes. 
A Yes. 


Q I read to you some testimony that was taken from you 


by the Reporter in that proceeding. Did you read the testimony 
| 


I pointed out to you? | 
A Yes. 


Q And@ in that it was reported that the cars were going 


about 20 miles an hour. 
MR. PLANT: dst a minute. They were going about 20 
miles an hour down the block from 64th and San Pablo. 


MR.LEFF: That isn't what it says. 


MR. PLANT: It is, too. 
"Question: They all started from 64th and San Pablo, 


is that right? 


“Answer: That is right. 
"Question: How did they proceed down the block? 
"Answer: Well, one behind the other, traveling about 


| 
20 miles an hour." 3 


San Pablo is quite a distance from Hollis. 
Q (By Mr. Leff) Is it your testimony that you were first 
| 
going 20 miles an hour and then the car slowed down at Hollis 


to about 10 miles an hour? 


A That's correct. 
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ie) Do You remember a second time that you testified on 
H October 24th, 1961, in a second trial in which there was a 
Gamage action and you were called by Mr. Hanger? 
A Well -- 
MR. LEFF: Marion, would you stipulate that this is thé 
transcrivt of the second case? I so represent. 
MR. PLANT: You state that it was? 


MR.LEFF: Yes. 


MR, PLANT: I will accept that statement. 


MR. LEFF: Very well. 

®y Mr. Leff) Do you recall that there was a second 
trial in 1961 that you testified and Mr. Hanger, the gentlem 
sitting in the back there, was the one that questioned you? — 


S 


Was that in Oakland se Prisco? 
That was in Oakland also? | 
I can’t at this moment remember. 
Well, Mr. Shockey, I will show you a transcript of 
the testimony that you gave on October 24th, 1961, in the 
Alameda Court, and I am reading now from Page 488, and I 
ask you if you would read from Line 2 to Line 9, please. 
A Yes. . c 
Q Now, do you remember that the question was asked by 
Mr. Hanger: 


“Question: Incidentally, as you proceeded down 64th, 


| Mr. Shockey, approximately what rate of speed were you 
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traveling?" And the answer given was: 

"Answer: Approximately 20 or 25 miles an hour. 

"Question: And were you able to maintain that speed 
all the way down at the point where you nate shown us there 
as LS-1? 

“Answer: Yes. 

"Question: Did you have any steps in between? 

"Answer: No, No." 

MR. PLANT: Steps in between? 
MR. LEFF: Excuse ae Stops in between. And the 
answer is: 

“Answer: No, no." 

Your Honor, in order to establish LS~1, I will ask the 
witness to read the next colloquy because that establishes 
where LS-1 was. 

Q (By Mr. Leff) Read from Line 10 to Tine 15, please. 
A "All right." -- 


Read it to yourself, please. 


Q 
A Yes. 
Q 


And you were asked the question: 

"All right, now what happened when von reached the poiny 
LS-1, Mr. Shockey? 

"Answer: Well, there was a car ahead of us that swerved 
to the right. There was a pickup truck thatipeiiea out from 


the curb and missed the first car, and just then there was a 
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“piece of concrete that came through the window." 
Do you remember those questions and those answers? 


A I do. 


a 


Q Do you want to now modify your testimony that you werd 


traveling at 20 or 25 miles an hour? 

A We started out at that speed. We were -- when you go 
out on a city block, you Gon't keep the same 20 to 25 miles 
an hour, you slow down according to the traffic, according * 
to the people. : 
Q This testimony says you maintained that speed right 


a 
Gown to the point where this car swerved and the truck came . 


out. © 
MR. PLANT: That is not proper. The witness testifie¢ 
that he gave that testimony. 7 
és 
MR. LEPP: I think that the record will speak for 
itself on that point. 
« 
Q \(By Mr. Leff) Did you testify in your direct examina 
in response to your direct examination, Mr.Shockey, that 
at the moment that this pickup truck -- the car you were in< 
hit the pickup truck -- you had auckea from something that 
was thrown in the window? 
iMR. PLANT: I object, Your Honor, to that as being 
improper questioning. The record will show what he said, ary 


if counsel wants to ask him what happened, he is free to do | 


SO. 
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He asked the witness to try to remember what he said 


in response to questioning on Girect examination, and I don't 


think it 1s proper. 
TRIAL EXAMINER: Overruled. 
| 

(By Mr.Lef£) Could you answer the question, please? 

TRIAL EXAMINER: Do you understand the question? 

THE WITNESS: No. Will you repeat it, please? 

By Mr. Leff) Did you testify in see direct examinatiorz 
that at the moment that your car hit this pickup truck you had 
ducked from something thrown in the winéow? 

A Well, the car didn't hit the pickup Araya, the pickup 
truck hit the car. | 

Q When the two cars collided -- 

A Just before that Naneenect a guy on the street threw th¢ 
concrete and threw it in the window, and T ducked, just like 
that, and when I was straightening up, the car and pickup 
truck came together. 
Q Now, at the time that these cars came together, you 
don't know if Arca's truck was moving, do you?: 

A It must have been. 

Do you know? 

Yes, it was moving. 

Q Mr. Shockey, do you remember back in January of 1961, 


you went to a lawyer's office in Oakland, California, and 


your deposition was taken by a couple of lawyers in a case yo 
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had against the Union for damages? 

i A Yes. 

Q And I ask you to read on page 25 of that deposition, 
Line 24 up to the top of Page 26, Line 6, please. 

A Yes. 

Q And I ask you if the following questions were asked and 
; you gave the following answers: 

mone tions So, therefore, you didn't see anybody? 
“Answer: That is right. 

"Question: Now, I would like to have you clarify this: 


a 
“Mr. Rankin asked you a few moments ago whether you sawr. 


: 2 : : ° 
Mr. Arca's car moving, and you indicated it must have. 


"Did you, as a-matter of fact, see the car moving or , 


i were you ducking just as the incident occurred? 


"Answer: It is hard for me to say one way or the other 
to be truthful." 
Were those the questions asked and were those the 
| answers you gave? 
1H A I can’t remember that deposition. 
MR. LEFF: Well, this is a deposition taken in that 
lawsuit, Your Honor, and I shall be very happy to supply 
| counsel with a copy of it, if he doesn't have it. 
MR. PLANT: May i see it, please? 


MR.LEPFP: Yes. 


(By Mr. Leff) Mr. Shockey, who made the arrangements 
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that you were going to meet at 64th and San Pablo on that 


morning? 
A Our Business Representative. 
Q Who is that? 


5 A A man named Ray Green. 
6 | Anda he was a Business Representative of what Union? 


Q 
: Millwrights Local 102. 7 ie 4a 


Q And were all the people that gathered there at 64th and 


7 


San Pablo members of your Union? 
A As far as I know, 211 of them went into the plant that 
were members of the Union. 


Q Members of your Union? 


A Yes. 


Q And was Mr. Green the one who arranged that everyone megt 
there? 
A Yes. | 


Q And did he arrange whose cars you would go in? 


A No. 
, 
Q You arraugea that among yourselves? 
A 


Yes. 
You made up the carloads at 64th and San Pablo? 
Yes. : 

Q Who decided that you come in a caravan fashion? 


A We were told to be there at a certain time and we were 


all supposed to be at’ 64th and San Pablo, and so when we all 
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} got there, we just got in the cars and we took off. You can' 


} traveled. 


a 


Q Who was Girecting the sequence of the cars, or how they! 


a 
would be arranged? 


v 


A Noboéy, sir. Just as they got. loaded they got in and ~ 


took off, wherever they happened to be parked. : 
Q As far as the arrangement of meeting on that corner, 
that was made by your Business Agent of the Union? 

} A Yes, that's right. 

Q Did you have any discussion with him as to why he 

hed that arrangement? 

A No, because men, all the men, lived in all directions, | 


od 


and that was the central point to meet to go in. 
MR. LEPFP: I see. I have a further questions,Your 
Honor. 
Just one more point. 
Q (By Mr.Leff) Do you recall, Mr. Shockey, if your car : 
had stopped or was it in moeion at the time that the pickup, 
track and your car came Gown? 
A ‘I know he slammed on the brakes just like that when t 
hit, and I am positive that it was almost a dead standstill ~ 
when the impact came. 


Q It may have been moving a bit? 


A Yes. 


Whereupon, 
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| 
ss 
MR. LEFF: No further questions. | 


MR. PLANT: Do you have any Roane Mr. Roche? 
MR. ROCHE: No questions. | 

MR. PLANT: No further questions. 

TRIAL EXAMINER: You are excused, orc Thank you. 
(witness excused) 


MR. PLANT: I call Mr. Parker. 


TRIAL EXAMINER: Come forward, sir. 


JAMES KERMIT PARKER 


was called as a witness by and on behalf of the Respondent, 


and, having been first duly sworn, was examined and testified 


as follows: 


Q 
A 
Q 
A 


California. 


DIRECT EXAMINATION 


(By Mr. Plant) State your name, please. 
James Kermit Parker. 


Your address: 


I live at 61 Park Way, Piedmont, California. 
| 


What is your occupation,.Mr. Parker? 
; | 
I am an attorney. Via 


Are you a member of the California Bar? 


Yes, I am, and I have been since December of 1956. 
What is your association, if any, at the present time? 


I work for the Kaiser Industries Corporation in Oakland 


\ 
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Does your work takeyou away from Oakland quite a pit? 

Frequently, yes, sir. 

Far away? : 

Well, lately my travels usually take me to Venezuela, 
and on occasion I go to points closer, such as New York 
an@ Dallas, but generally Venezuela. 
Q Now, Go you remember after your admission to the 
California Bar, Gid you practice by yourself ox were you 
associated withothers? 
A No, I wes employed by the firm of Brobeck, Phleger a 
Harrison, from actually before my admission to the Bar, and 
starting in June of 1956 through January of 1961, and beginnis 
in February is when I went with the Kaiser Company. At thats 
time I was employed by the Henry J. Kaiser Company, which 
was merged into Kaiser Industries Corporation. 
Q hat was in '61 that you left Brobeck's and went with 3 
Kaiser? 
A Yes. 
Q So you were employed at Brobeck's as an attorney in 
August of 19592 
A Yes, sir. 


Now, did you, on August 19, 1959, go to Emeryville? 


Your purpose being to go where in Emeryville? 


Q 
A Yes, sir. 
Q 
A 


To go to the Pabco Plant, what we called the Pabco / 
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Plant. It was at the end of 64th Street in Emeryville. 


Is the plant operated by the Fibreboard Company? 
: 
Yes, sir, although it wasn't really in| operation at the 
| 


Was there anyone with you? 
Yes, Mr. Hanger was with me, Charles Hanger. 
| 


Q Who is Mr. Hanger? 
| 
A Mr. Hanger was another attorney. This was his first da 


with -- as an employee of Bropeck, Phleger & Harrison. He had 


formerly been employed in another law firm in the same 


building. 

| 
Q Had either of you been over to the old Pabco Plant 
before? 


a I never had, and I don't think Chuck had either, because 


neither one of us knew the way. Neither, unfortunately, did 
the taxi driver know the way. 
Q When you finally got out of the taxi, how did you 


approach the plant? 
. | 
A Well; we got out of the taxi on what was the east side 


of the railroad track, but south of 62nd Street, and we walked 


generally north to some little street, the name of which I 


don't recall, that came into 62nd Street, and then we went 


a little bit westerly to get down to Overland, and then up 
Overland to the corner of 64th and overland. 
| 


Q That is, by “up Overland," you mean -- 
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-- northerly on Overland. 


Northerly on Overland? 
Yes. 
Now, as you approached are intersection of Overland 
ané Hollis Streets, would you state what you observed? 
A the intersection was Overland and 64th. 
i Q Excuse me. Overland and 64th. 
A Right. 
On Overland, just near the intersection was parked a 
H police car. On the northerly side of 64th Street,I would say 
1 just about where Overland came into 64th, were a group of 
people. 
On 64th Street -- or at least the extension of 64th 
Street, was about where the railroad tracks were crossing 
H ang there were a couple of men walking back and forth, and 
| on, I'd say, on the Overland side of the railroad tracks, but 
in the middle of 64th Street was a sign. Those were the : 
primary things. . 
Q - I will show you a rotors -- pardon me, counsel. 


You can see this. 


Q (By Mr. Plant) 1°11 show you a photograph which has 


| been marked in evidence in other cases and which I will 


| please. = 


TRIAL EXAMINER: So marked. 


(The document | ‘above referred to 
was marked Resoondent' s Exhibi 
No. 16 for identitication. ) 

Q (By Mr. Plant) Does that photograph show the sign to 


which you have just referred? 


A Yes. Right in the middle of 64th. 


MR. PLANT: I will offer this shotograph into evidence, 


Your Honor, aS Respondent's Exhibit No. 16. 
TRIAL EXAMINER: Any objection? , 
MR. ROCHE: No objection. 
No objection. 
TRIAL EXAMINER: Very well. Respondent's Exhibit No. 


16 will be received into evidence. 


(The Gocument above referred to 
heretofore marked Respondent‘s 
Exhibit No. 116, was received i 
evidence.) | 


MR. PLANT: I call your attention, Your Honor, to the 


fact that the sign bears the legend in large letters, 


"Locked Out." | 


Q 6y Mr. Plant) The eS ES Goesn' "t show, Mr. Parker, 
-- it isn't large enoagh to show if there was anything printed 
below the legend, "Locked Out." Was there? 

A Yes, sir, I am not positive of but what it was not put 
on twice, but there was in smaller Bencacinworest "Bast Bay 
Union of Machinists, Local 1304." | 


Q . How were you dressed that day? 
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A I had on a brown business suit, tie, regular Business 
shoes, glasses, no hat. 

Q Were you carrying anything? 

A Yes, sir, I was carrying a portfolio, a readish-colored 
portfolio, rather like that. 

MR. PLANT: I will ask that this portfolio be marked a 
for identification as Respondent’ s Exhibit No. 17, Mr. Tris 
Examiner? 

MR.LEFF: Is that an empty portfolio, Mr. Plant? 


MR. PLANT: Yes. 


(The document above referred to 
was marked Respondent's Exhibj 
No. 17 for identification.) 


Q (By Mr. Plant) Was the portfolio which you were r 
carrying the one which has been marked Respondent's Exhibit { 
No. 17? 

A Yes, it was like this, except when I was carrying it, | 
} it was not empty, it had a couple of writing tablets and 


miscellaneous material in it, and this was expandable. 


"J 


I would say it was slightly fuller in appearance than ~ 


* 
this one is because of the presence of material inside. 4 


MR. PLANT: Now, I will offer Respondent's Exhibit No.“ 
17 for identification into evidence as Respondent's Exhibit 


No. 17. 
MR. ROCHE: I object. In order not to clutter up an 


already burdensome record, I would be willing to stipulate 
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‘that Mr. Parker was carrying a Manila folder of legal size 


and of expansible construction, such as is used by lawyers 


throughout the United States and throughout! the world and 


that he was carrying that at that time. 


MR. PLANT: ‘Which carries files and pavers and so forthp 


MR. ROCHE: Correct. 
MR. PLANT: With that stipulation, I think that is 


accurate enough. ; 


MR. LEFF: I'11 join in that stipulation. 


TRIAL EXAMINER: Very well. Let the record show that 


Respondent's Exhibit No. 17 for identification has been — 
withdrawn. ; | 
(The cacument above referred to 
heretofore marked Respondent's 
Exhibit No. 17, was withdrawn. 
TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
(By Mr. Plant) Where were you carrying that portfolio? 
A * J was carrying it under my right aon not by my right 
hand separately, but sort of like this. | 


Q Just under your arm? 


Just under my right arm. | 


‘ 


A 
Q Did Mr. Hanger have anything with him? 
A 


Yes, Mr. Hanger was carrying a briefcase. He had a 


regular leather briefcase, like lawyers carry when they are 
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ane carrying an expansible portfolio. 

Q Now, as the two of you approached the intersection of “¥ 
64th and Overland, were you accosted by anyone? 

A No, not as we approached it. 


As we ceme up to the intersection of 64th and Overland, 


»} 
we then turned in, that is, we were going northerly and we 


- 


turned westerly toward San Francisco or towards the Bay almo¢4 
immediately. And when we -- we didn't run into anybody or 


were accosted until after we turned that corner and started «+ 
——o eee en a a re, 
into the plant. 
= 
Q Were there many men standing around in that area? 


A No, not at that moment. When we turned into the plant 
ee Fiera oh 


the only veople that were in the street that I saw were two.¢ 


There were quite a few people over to the northerly side of 


64th and about where the extension of Overland Street would | 
be if it ran through. ; 
Q When you reached that point, were you accosted by 
anyone? 


Ae Yes, the two men in the street came over and I was 


leading betweenChuc and myself, I was walking a little bit 
SS een 


b Hrward of him, and this fellow whom I later identified as 


the man was pointed out to be Mr. Lincoln Beck. He came 


up to the front of me and put his hand on my chest and 
said, “Where do you think you are going?” 


g When he put his hand on your chest, did you stop? 
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Yes, so did he. 


When he asked you this question, what did you say? 
| 


Isaid, "Take your hand off my chest, I have business in 


the Pabco Plant." 


Q Continue. Tell me everything that was said. 
A I said that, and he didn't take his Hand off my chest 
| 


and I didn't push and he didn't push, and we sort of stood 
there. And I told him once agaia, I so i got business in 


the plant, and take your hand off my chest." 


And about this time -- I can't rementser whether it was 
| 
before or after the second time I saia = -- he gave what 


I would describe as a head signal to this -- or at least 


toward the direction of this group of men that were over on Z 


ee Va 
the side of 64th. Street, and they cane over BS surrounded us 


= ———— 


There were quite a few men there. 
And about this time, having asked hin a couple of times 
to take his hand off of my chest, I asked him what his name 


was. I got no response, and I asked it again, “What is your 
name?" I got no response again, and about [this time, after 


I asked him a couple of times, a man WES from my standpoint 


2 te 


was on my left, or from the other direction was on Mr. Beck's 


one hit me once in the stomach and chenl lonce in the ear. 
| 


This man was later identified to me as Richard Groulx, 
SS 


G-r-o-u-l-x. I saw him several times later, 


Q When Mr.Groulx hit you, where was Mr. Hanger? 
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A Mr. Hanger was a little bit behind me,.but as Mr. 
Groulx hit me, I sort of stepped back and Mr. Hanger seats NE 
me and: grabbed Mr. Groulx. So our positions got reversed ; 
ana he, Mr. Hanger, when he stepped forward, grabbed Mr. 
Groulx in a big bear hug. 
Q From the rear or from the front? 
A Well, Mr. Hanger was sort of from the side more than . 
anything. Mr. Hanger's body was primarily on Mr. Groulx's 
xight siGe with his head over sort of Groulx's shoulder. 

What did you observe then? 

Then Mr. Arca hit Mr. Hanger twice. 

Where did he hit him, could you tell? 


Well, yes. He hit him around the head arca, more 


a SS ae a 


precisely, he hit him once in the mouth and the other one wag 


ec OO 


in about the region of the mouth, too, but both of them 


| a 
f were in that area. I know one of them was in the mouth beca 
H « 


I saw Mr. Hanger's teeth afterward. 
@ 
Q When Mr. Arca hit Mr. Hanger, where was Arca standing 
? 


| with reference to Hanger? 
A Mr. Hanger's etree aEt Mr. Hanger's viewpoint, hy 
i was sort of bent over, holding -- with his head sort of over 
the shoulder of Mr. Groulx with his hands around him, and mxJ 


} Arca was swinging from a point that was sort of slightly left 


° 
from Mr. Hanger’s standpoint of straight ahead. This is the 


co 


} general relationship. 
i ; + 
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Q What occurred then? 
A After Mr. Arca hit Mr.Hanger a couple of times, then 
two policemen darted by and one of them grabbed Arca and on 
of them grabbed Groulx, and they hustled them over to the 
police car, and we followed. 
They put Mr. Groulx and Mr. Arce in the police car and 


the policemen said, "Stay here," and asked as for identifica- 
| 

tions. We identified ourselves, that we were attorneys. 

I showed him my menbership to the State. Bar card. 

They said, "Wait here." We waited five minutes anywey, 
or some space of time, and a second police car came and they 
asked us to get in that police car, ane noth police cars went 
over to the Emeryville Police Station. | 
Q What occurred’ there? 

A They asked us to give a statement, which we did. va 

After giving a statement, I just can't remember whether 


we waited to have it typed up or not. However, they at that 


point saic, "Where do you want to go?" We said, “Over to the 


Pabco Plant." 
Then we went into the police car again and went back 


over to the Pabco Plant. 


You finally got there? 
Yes, slightly delayed. 
When Mr. Beck placed his hand against your chest, I 


think you testified that you stopped. Did you endeavor to pugh 
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forward at any time while he had his hand on your chest? 
A No. 


Did you call him or anyone else there any names of any 


No, sir. 
Q Was your entire conversation with him substantially as 
you have related here? 

Yes. 


When Mr. Groulx intervened, did you put your hand on 


Did you touch him? 

Yes. 

You touched his fists? 

Yes, I touched his fists. 
Other than his fists, did you touch him? 
No. 


You say he hit you twice? 


Q 
A Yes. Once in the stomach andonce in this. left ear 


up back,at least a primary sore spotcame where the glasses 
sort of come over the upper part of the ear. 
Q Now, did you strike anyone during the course of that 
affair? 

No, I struck no one. 


Did you lay your hands on anyone? 
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A No, not on anyone. 
| 

Q When Mr. Hanger stepped forward and seized Mr. Groulx, 
| 


@id Mr. Hanger strike Mr. Groulx? 


A No, he just wrapped his arms around him, pinning Mr. 


Va 


Groulx's arms to his sides so he couldn't hit me any more. 


It was just one big bear hug is all he did. 


Q Was it while he was in that position Mr. Arca struck 


him? 

A Yes, that's right. 

Q You saw Mr. Arca strike hin? 
Yes, sir. 


MR. PLANT: You may cross-examine. 


| YA 
CROSS-EXAMINATION | 


Q (By Mr. Roche) Had you ever seenMr. pecan at any time 
before that date? : 

A No, not to my knowledge. 

Q You didn't know who he was at the time of this incident, 
is that right? 

A “No. 


Q You learned who he was when you went to the Police 


Station? 
A Yes. 


Q Now, in your direct testimony you mentioned a head 


signal. Is that right? 


Yes. 
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And that you say Mr. Beck made a head signal? 
Yes, sir. 
I woncéer if you would demonstrate for His Honor what 
of a signal that was, wreneee 
Just a simple head movement like that. 
You were hit twice by Mr. Groulx: 
Yes, sir. 
were hit once in the abdomen and once benind 


a 


. the left ear at sort of the upper reaches 


either one of these blows draw any blood? 

Did either of these blows result in a bruise? 

Well, yes, nothing greatly serious, though. My left 
ear, I could feel for a couple or three weeks as it just 

4 

gradually went away. ‘The stomach was sort of a thing in whici 
I couldn't feel more than the next couple of days. 
Q ‘you felt some discomfort in the stomach area for a 
couple of days? i 
& I wouldn't put it that strongly. It was just an 
ordinary blow. It wasn't anything to get excited about. 
was just an ordinary blow in the stomach. 


Q I take it you are familiar with athletics and you know 
° 


the effects of a blow to the solar plexus? 
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This wasn't quite at the solar plexus. 
Was it lawer? 
A It was more in this area. It was down where the 


muscles are fairly fixu. 


It didn't knock the wine cut of you? 
No. 


it didn't knock you down? 


No, I sort of went back. My glasses dropped about 


halfway down my nose. I don't know whether that was from 
surprise or jerking back or what. 
Q So in going backwards, you were more ox less riding 
with the ounch, as they say, instead of going back from the 
force of theblow, isn't that what you said, what you just 
said? 
A Not quite. I mean, I think I wuld have gone back if 
I had seen the punch coming. That first punch in the stomach 
I didn't see .in time to do anything about it. The question 
in my mind was whether I got knocked back or whether I was 
naturally retreating. 
Q Your glasses were not proken? 

They were knocked off halimast. 

MR. ROCHE: Let the record show that the witness demon- 
strated that his glasses were moved gown coward the point of 


his Nose. 


Q (By Mr. Roche) Is that right? 


es 


Yes. 
Now, as a result of these blows that you took from Mr. 


you see a doctor or seécany other medicalattention? 


have had no permanent effects from these blows? 
No, six. 


I take it you were in good athletic condition at that 


Reasonable for an attorney. 

I mean you weren't an athlete in college, or were you? 
Not a particularly good one, but yes. 

You engaged in several sports in college? 


Yes. 


Approximately how much did you weigh at the time of 


this encounter? 


Lthink it must have been about 185 pounds. 
How tall are you? 

6-1-1/2 or 6-1-3/4. 

How tall would you judge that Mr. Groulx was 


I am not too sure on that. I woild say maybe 5 feet 8 


or 5 feet 9. 


Q 


A 


Approximately how heavy? 


I would say Mr. Groulx was maybe 155 pounds, maybe 160, 


in that range. 


Now, when you were struck, you did not dro p your 
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Manila folder, is that right? 

A That is right. I did not~- 

Q Now, if I understand your testimony on direct, you saw 
Mr. Arca hit Mr. Hanger twice, is that correct? 


Right. 


Were these blows done with the fist? 


Yes. 


and with the right fist or the left fist or both? 


I think it was one of each. It was pretty fast. And I 
remember seeing two blows, and I just think it was one of 
each, but I am not absolutely positive. I can't conceive 
that he could have done it with two rights. 

Q fell us where the blows landed with respect to Mr. 
Hanger's head? : 
A Mr. Hanger's tooth that was hurt was the eye tooth in 
the area of the upper left'tooth. They looked like they were 
both aryound the same area, the blows, but ram not sure where 
that other one landed, whether it was right! on the same spot 
or somewhere else. 

Q You axe assuming that from the damage to Mr. Hanger's 
tooth that one blow landed in the upper left eye tooth? 

A Yes, they were aimed in that general direction. 


From my posture it was like being behind the recipient 


of a blow, partially. I was looking over Mr. Hanger's 


head, that I could see the blows come to his face, but I 


260 
couldn't see the exact position. 


You Gieén't see the fist come in contact with the head? “* 


Q 
A tis more like a prize fight when you are looking at t! 


fighter that is in front of you and facing away from you; you 


actually able to see it stop. I think maybe if I was on that 
side I wouldn't have seen it because these things happen 
just like that. 

MR. PLANT: May the record show that when the witness 
said, "These things hapoen just like that," he snapped his 
fingers. ‘ 

9 @y Mr. Roche) Now, at the time you had your conversation 
with Lincoln Beck, were you aware of the fact that Mr. Beck 

is hard of hearing? 

A No, I had never seen Mr. Beck before either and I didn! 
know it) at the time, and I don't know particula ly what his 
hearing is now. 

Q Did you notice when you were talking to.Mr. Beck on thad 
occasion that he had a hearing aid in his ear? 

A No, I did not. 

Q Would you know Mr. Beck in the hearing room? 

A Mr. Beck is there. When I said that I didn’t know, that 


was Mr. Beck is because I thought he had changed. 
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Q Were you positive that was Mr. Beck on August 19th, 


1959, six? 
A Oh, yes, because there again Mr. Beck was available to 
be seen occasionally as we went over there a few times, and 
secondly, we have been at quite a few hearings. 


Q At the incident on August 19th, 1959, was Mr. Beck 


wearing a picket armband? 


A Yes. I am pretty positive he was, though I cannot a 


remember what it said or anything else about it, but I think 


he was. I didn't particularly think about that at the time. 


Q Did you identify any of the individuals who gathered 
acound you Guring that altercation? 
A Other than the three I mentioned? 


Q Yes. 


A No. I am not positive I could. So many of these names 

an@ faces were so familiar because I was working on this matte 
| 

at the time, but I couldn't tell you who was around in that 


major circle, except the three people. 


Q Did you know whether Mr. Beck was still present in the 
group at the time that Mr. Groulx struck you? 
| 
A Yes. 
Q Positive? 
positive. 


Where was he standing with respect to you and Mr. Groul 
| 


With respect to me, I was looking at Mr. Beck, so he 
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was straight ahead of me. And as I was looking at Mr. Beck, 
Mr. Groulx was on my left. 

Now, not all the way around, but left oblique. So Mr. 
Grozlx was standing as Mr. Beck was looking at me. 

Mr. Beck's standpoint, from Mr. Beck's standpoint, Mr. | 
Groulx was on his right. 

Q Didé Mr. Groulx step in front of you before he struck 
you? 

A The first blow, as I said, was to the stomach 
and -—— 

Q Is it your testimony -- 

MR. PLANT: Let the witness finish, please. 

MR. ROCHE: I'm sorry. 

THE WITNESS: - Yes, let me finish. The first blow was 
to the stomach and I didn't really see it coming until about 
the moment of impact. 

Now, he had to necessarily move out and probably did to 
throw his weight in as he hit me, which would mean a certain 
amount of stepping and movement, but he didn't cross my line. 
of vision from Mr. Beck. He basically hit me from -- 


Q -- from the side? 


A No, left oblique. It was not a hundred per cent from 


the side. 
Q And Mr. Beck stayed in the same position while this 


was going on, or did he? 
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A AS soon as I got hit in the stcmach, I quit looking at 
Mr. Beck. 
Q How long did Mr. Beck -- was his hand on your chest 
until you were struck in the abdomen? 
A Well, I think it was, but it might have been that he 
dropped it. I am just not positive on it. iIt might have 
been that he dropped it about the time that: he was -- that I 
was mine RS his name was. I remember that his hand was 
there when there was any open space or I could have walked 
into the plant. 

By the time we were surrounded by a number of people it 
was then when I was asking him what his sane was and I am 
rot sure exactly when hishand came down. I think it stayed up 
there pretty well until the time I got hit. 
Q Tell His Honor how long a veriod of time transpired fror 
the time when Mr. Beck first put his hand on your chest until 
you were struck by Mr. Groulx? : 


A I have been asked that question several times and I 


have never had a good response for it, because it is hard for 


me to measure. 
Q Let me ask you this, which may be moxe simple. 

How long a time transpired from the time that Mr. Beck 
made the head signal until you were surrounded by the other 
individuals? 


A Well, it wasn't very long. I would say it was probably 
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eS 
somewhere in the neighborhood of between a quarter of a minute 


t a halt a minute. 
Q All during this time Mr. Beck had his hand on your 
chest? 


A Yes, pretty well until the time I got hit he kept his 


attempt to remove his 


Q When your associate, Mr. Hanger, applied this bearhug 
to Mr. Groulx, what hapopened to the briefcase that Mr. 
Hanger was carrying, if you know? 
A Well, I didn't see him drop it, but he didn't have it 
in his hands when he went by me, and we did pick it up on the 
ground, so it is obvious that he did let loose of it at the 
time when the action started. 

MR. ROCHE: No further questions. 


Q (By Mr.Lef£) Mr. Parker, at the time that you came up 


to where the pickets were standing and you and Mr. Beck came 


face to face, were you aware that an arrangement had previous 
been made between a representative of the company and Mr. 


Beck to identify people coming in as people having busincss a 


the factory? ! 


A No, I was never aware of that. 
Q Well, when you were approaching iir. Beck, Gid he put 
his hand up before you came up to him, or aia you and he come 
face to face and did he then put his hand up? 
A Well, I was starting to walk into the plant and he 
walked a course that would put him between =“ path and the 
plant. In other words, he walked into the road where I was 
walking and then put his hand up. | 

I mean, he didn't walk ten feet with His hand up like 


a policeman or anything; he put it up when he got in front of 


Me. 


i 
i ~ ‘ 
Q Would it be accurate to say in a sense you walked into 


his hand? | 
A I wouldn't put it quite that way. He walked in front of 
me, and when he got to an appropriate distance, he put his hand 


uy to stop ne and I stopped. 


Q When Mr. Beck asked you what your busihess was, did you 


tell him that you were the. company's attorney and that you 
were coming into the plant in connection with “your business i 
the plant? 

He didn't ask me what my busirsss was. 


What did he ask you? 


He asked, "Where do you think you are going?" 


Did you tell him? 
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HA Yes. I said, "I have business in the Pabco Plant. Take 
your hand off my chest." 


identify yourself in any way? 


No further questions. 
REDIRECT EXAMINATION 
Mr.Plant) Mr. Parker, when Mr. Beck gave this head 
signal, did you observe any movement among the people who 
were standing over in the location you mentioned? 
A Yes, that is sometime -- well, I mean these people just 
came over around us. " 
Did that happen after Mr. Beck signaled with his head? 
Right. 
How close in and around you were they? 
well, Mr. Plant, I mean they were sort of about an” 
arms length away. Mr. Beck was exactly an arm's length away 
and Mr. Groulx ended up being about an arm's length away, and 
the other people were about in that same distance, I mean 
the ones that were closest. 
There were ones that were further back. - 
MR. PLANT: Nothing further. 
RECROSS EXAMINATION 
(By Mr. Roche) These people that came /over in response -¢ 


to a head signal, approximately how many were there? i 


A I don't know. My guess was 20 to 30. There were quite 


‘ 
‘ 
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a few of them and I cwm‘'t really be too sure. There canton mor¢ 
than you just automatically cancount. | 

Q Did they surround you or forma semicircle or what 

sort of a disposition were they in? 

A I was looking primarily at Mr. Beck, ana at that time 
there seemed to be people all around me. r don't know whethe 
it was a semicircle or whether they were in back of me or L 
what. 

Q Did you hear any comments or statements from any people 


in that group other than you have reported so far? 


You mean afterwards? 

No, during the altercation. 

During the incident? 

Yes. 

No, I can't recall any words being spoken there. I was 
sort of focusing. in on Mr. -Beck and asking him what his name 
was and if anybody else said anything, it just didn't make 
ny imprint on me. 

MR. ROCHE: Nothing further. 

(By Mr. Lef£) I have one further question. 

You mentioned that you saw this group standing across 
the road. When you were watching Mr. Beck, you couldn't 
see what they were doing, could you? 


a No. 


Q When he made that head signal, you weren't watching the 
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as they vroceeded across the road? 
A No, it was like thie peripheral vision. You see moveme 
from that area. You couldn't trace them across. You just 
knew people were coming in from that direction. 

In fact, it is your conclusion that they came over as : 

result of a head signal, right? 
Sure. He gave 2 head signal. 
Well, he gave a motion which you conclude as being 


head signal; right 


right. Then people came. 


is your conclusion that they came over as a 

result of a head signal? 
A Sure. 

MR. LEPFP: Nothing further. 

MR. PLANT: Nothing further. 

TRIAL ZXAMINER: You are excused, sir. Thank you. 

(Witness excused) 

MR. PLANT: I call Mr. Hanger. 

TRIAL EXAMINER: Come forward, please, Mr. Hanger. 
Whereuron, 

CHARLES E. HANGER 

was called as a witness by andm behalf of the Respondent, 
and, having beenfirst duly sworn, was examined and testified y 
as follows: : 


DIRECT EXAMINATION 
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(By Mr. Plant) Would you state your Sas, please? 
Charles E. Hanger, H-a~-n-g-e-r. | 

Where do you live? 

34 Woodside Way, Ross, California. 

What is your occupatim ? 

I am an attorney. 


Q where do you practice law: 


A I practice law in San Francisco with the firm of Brobeck 


Phleger & Harrison. 
Q How long have you been with Brobeck, Phleger & Harrison? 
Since August of 1959, August 19, 1959.) 


You had just come to work that Gay, that morning, had 


That's correct. 


Q When did you -- I take it you are a member of the 
California Bar. - When were you admitted? 
A I was admitted in January of 1951. 


Q Now, your first morning at work, did you and Mr.Parker 


go over to Emeryville to go to the Pabco or Fibreboard Plant? 
: 7 


A Yes, we did. 


Q And @id you approach the plant along overland? 
A That's correct. 
Q Walking north? 

Right. 


Now, as you got to the intersection, or about the 
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intersection of Overlané and 64th, will you state what you 
obsexrveG? 
A Well, when we had stopped in the taxi, we were able to 
64th and Overland and we could see 
and forth on the railroad tracks, 
there, and as we approached the 
ction, the scene remained relatively static. 
There were two. men walking back and forth across 64th 
treet. There were a group of men on the north side of 64th 
treet, and there was a police car stopved generally in the 


intersection of 64th and Overland. 


Q How were you dressed? 


Q Were you carrying a briefcase?. 


A A business suit and@ a tie. via 


Yes, I was. 

& good-sized one: 

Approximately the size of the briefcase there by the 
counsel table. 

MR. PLANT: May the record show that the witness has 
pointed to a briefcase which I have here, and which is as 
about as heavy a briefcase as they come, at least it feels 
that way to me. 

« ROCHE: I would stipulate that that is about the 
size of an average government briefcase, although it doesn't 


appear to be of comparable quality. 
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Q (By Mr. Plant) Where were you carrying that? 
A I don't recall, but I assume in my right hand. 
generally carry it in my right hand. 
Q Were you and Mr. Parker walking abreast as you came 
to the intersection or was one ahead of the other? 
A Ithink generally we had peen walking abreast. 

I think as we made the turn, Hr. parker was on the 


inside and he turned out to be a step or two ahead of me. 


Q Will you state what oceurred that you observed from that 


point on? 


A Well, as we turned to enter the plant, one of the two 
men who had been patrolling back and forth meee the street, 
positioned himself directly in front of Mr. parker. 

He raised his hand to Mr. parker's chest, zt which time 
Mr. Parker stopped, and I stopped at Mr. Parker's side, and 
slightly behind him. 

A conversation ensued between this gentleman and Mr. 
Parker which, to my present recollection, consisted largely 
of the gentleman asking Mx. Parker where he thought he was 
going, Mr. Parker then indicating that he nad business in 
the plant -- or that we aid, I think he aaa and that he 
intended to go into the plant. 

Within a matter of seconds erences Mr. Beck gesturec 


with his head to the group that was gathered at the northern 


part of the intersection, whereupon some, x believe about 15, 
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a 
men surroundeé us in a semicircle. 


Q May' I interrupt you for a moment? You say that this 
gentleman had his hand against Mr. Parker's chest. Is that 
Mr. Beck you are talking about? 

X Gidén't know Mr. Beck at the time, but the man was 

ified to me as Mr. Lincoln Beck, yes. 

Continue, vlease. 

When this group gathered around, actually they made a 
semicircle of approximately two to three. persons deep. 

In the meantime, Mr. Parker continued to converse with 
Mx. Beck. All of a sudden one of the men in the first row 
of the semicircle stevoed aside. Almost simuitaneously Mr. 
Beck stepped the other way, and out of the second row of the 
semicircle came Mr. Groulx who took about two or three steps 
forward and then hit Mr. Parker with two blows that I recall. 

This all happened in a very precise manner andwithin 
a matter of a couple of seconds, at which time I dropped my 
briefcase and grabbed Mr. Groulx and attempted to pin him, 
and did pin his arms to his side. 

Mr. Groulzx is considerable shorter than I am, so that i 


order to pin in his arms, it was necessary for me to putmy 


head on his shoulder, and shortly after I put my head on his 


shoulder, I was hit with two blows to the head by someone who 
at that time I didn't see. 4 


As soon as that happened, two policemen arrived on the 
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scene and picked up lir. Groulx and the man latex identified to 


ie as Mr. Arca. 


Q Jet's pause there and go back a bit. ; 


Did you ever hear the entire conversation between lir. 


Parker and Mr. Beck? 


Q Did Mx. Parker at any time use ary sort of obscene 
language? | 
A No, he did not. 
Q Did he at any time call anybody any hemes? 
No, he didn't. : 


Did he at any time lay his hands on anybody? 


to, he did not. 


Q 
A 
Q Did you strike Mr. Groulx? 
A 


I didn't strike Mr. Grovlx, if by that Go you mean I hit 
him, but I simply grabbed him. : 
Q Did you at any time strike anybody? | 
A No, I did not. 
“MR. PLANT: You may ¢ross-examine —— vats Just one 


other question. 


Q (By Mr. Plant) When these two blows struck you, -where 
did they strike you? 
A Both of them struck me on the head and one of them 


struck me on the mouth, and frankly, at the moment, I don't 


know where the other one struck me. 
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Did you suffer any Gamage to your teeth? 
yes, I suffered two broken teeth in the front. Ai 
ANT: You may cross-examine. 
CROSS-EXAMINATION 
Q (By Mr. Roche) Now, you stated that when —- or 
imneGiately after Parker was struck you grabbed Mr. Groulx 
with your arms around him, is that correct? 
“ °* 

That's correct. 

Q Ané from what position did you do this, in front of him | 


er the side of him or in back. 


rear of Mr. Groulx, that I had my arms pinned around his arms | 


A Well, my recollection is that I was pretty much to the 


so that my front was almost directly against his back. “ 


am 


Q Do you know where the person was standing that struck 
you in the head? 
A I never Gia see the person that struck me, at any time. 


Q I see. What happened after you were struck? . _~ 


4 


Well -- 


a 


@ 


Q Did you release Mr.-Groulx? 
A 


I released him at some time after I was struck. When A 


| 
| 
| 
| 
| 
| 
| 
| 
| 


it was, I can't recall precisely. I 
Q Would you demonstrate for His Honor the head signal that 
Mr. Beck gave? | 
A Well, Mr. Beck looked toward the group which would have, 


been assembled to the north, and went in a head gesture which 
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. : . x ne | 
I think is a very common one, Which indicated to me, "Come 
here." 


Q Did Mr. Beck have to turn his head in order to 


i 
the group? 
| 


Yes, he did. 


Which direction was the group from Mr, Beck? 
Well, the group was north of Mr. Beck primarily, and 
perhaps a little bit to the east of Mr. Beck. 


Q I take it, since you and Mr. Parker had made the turn 


as if to enter the gate that you were facing generally west, 
is that right? 

A That's correct. 

Q And if Mr. Beck was standing in front lof Mr. Parker wit 


his hand on his chest, he would be facing generally east, is 


that right? 
A That's right. 
Q And, therefore, he would not really have to turn his 


head at all to look at the group, isn't that correct? 

| 
A No, the group was to the north. Mr. Beck was facing 
east. The group may have been slightly east of him, but not 


any significant amount. 


Q After Mr. Beck made this head signal, did you observe 
the group that he had signaled to? 


A Yes. I saw them all come and position themselves in a 


semicircle behind Mr. Beck and generally around us. 
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Q , Did you watch them as they approached from where they 
} had been ‘standing to where you were standing? 
A I really can't recall if I watched their entire approach} 
that is, the entire approach of eachman. I ado recall being 
of the fact that they were inthe process of 
around Mr. Beck and around us. 
Bre you completely certain that the group that Mr. 


lookeé toward was the group that came over and surroundecs 


Yes, I am certain of that. 

MR, ROCHE: I have no further questions. 
Q ( By Mr.Leff) Mr. Hanger, you saw Mr. Parker push Beck's 
hané away, didn't you? 
A I don't recall seeing that at the present time. 
Q Mx. Hanger, I show you a transcript with your testimony 
of the damage action and ask you to read Page 1424, Lines 3 
to 7, please? 
& Yes. 
Q ‘Now, this was your testimony in October of 1961 and 
were you asked the question, 

"Question: You saw Mr. Parker place his hands on Mr. 
Beck not once but a number of times, Cidn't you, Mr. Hanger? % 


"answer: No, I didn't see Mr. Parker place his hands 


on Mr. Beck. I think Mr. Parker did push Mr. Beck's hand | 


* 


away from his chest. Whether that happened more than once, I. 


don't recall." 


Do you recall those questions and answers? 

I do. 

I take it that your recollection was better some 
ago than it is now? 


There is no question about it. 


But could you tell me, Mr. Hanger, your height? 

Six feet 6 inches. 

I take it it was the same back in 1959? 

Yes, it was... 

It is correct, isn't it, that you had 25 part in se 
conversation at all that took place betweentir. Beck and 


Mr. Parker? 


A Well, if you mean @id I say anything, L Gid not. Nor 
| 


was any comment addressed to me. 


Q And it is correct, isn't it, that Mr. Parker did not 


identify you and him to Nr. Beck? 
A That's my recollection, he. did not. 
Q ‘Now, when you had Mr.Groulx pinned, as you testified, 
your head was over his left shoulder, wasn't |it? 
Yes, I think that is correct. 
Is that correct? 
Yes. 
MR. LEFF: No further questions. 


MR. PLANT: Have you anything furter? 
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The General Counsel would rather be right tha 


consistent. I can see the persuasiveness of Mr. Plant's 


ing the time the cay after, or Sosianing SAG the day after. 
is time, General Counsel will withdraw his 

motion to amend the Specification, except with respect to the 
average quarterly earnings for Mr. Novacek during the base 
period. 

TRIAL EXAMINER: Anything further? 

MR.ROCHE: Was Mr. Leff's vroposed stipulation accepted? 

TRIAL EXAMINER: I understood Mr. Plant did accept it. 

MR. PLANT: ifhat was the stipulation -- yes. 

TRIAL EXAMINER: The stivulation is noted and approved.: 
And your motion to amend is oes OE PSS the exception of 
Wwovacek. 

All right. Call your witness, please. 

MR. PLANT: I call Mr. Riesenberg, please. 


Whereupen, 


WILLIAM P. RIESENBERG 


was celled as a witness by and on behalf of the Respondent, 


and, having been first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 


Q (By Mr. Plant) Mr. Riesenberg, what is your occupation? 


A Presently I am Plant Engineer for Fibreboard Paper 
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Industries Products Plant, Wilmington. 
Q Is that plant engineer or insullations plantengineer? 


A I believe the correct title is plant engineer. There 
———— 
is no insullations. 


Q Where do you live? 


; = ; 5 = | 
A I live at 1379 Grizzly Peak Boulevard, Berkeley, 


California. 


Q How long have you been Plant Engineer over at 
Emeryville? 
A Since about 1961. 


And pxior to then you were what? 


A I was a Project Engineer for a short tine, and prior to 


that a Maintenance Engineer in the Insullations Plant. 
: —_ 


Q How long have you been with Fibreboard? 


L- 


A 13 years. | 


| 
Q “About when was it that you became Maintenance Engineer 


for Insullations? 


A Novender 4+ -- November $, 1954. 


Q And has your work ever since ‘that time been pretty 
intimately involved with the insullations plant? 

Yes. 
By the way, what do they make in the inspllations plant? 
We make formal insullation material, calcium silica. 


Industrial insullations? 


Yes. 


Speak up, piease. 
Yes. 
Now, I want to cirect your attention to the period 
y prior to tne time in 1959 when the maintenance 
at sneryville was let to an independent contractor. 
serioé preceding July 31, 1959. \~ 


; that veriod, did you have any maintenance 


ssi¢nec to the insullations See , 


@ tchey eel Bae assigned to the 
wllations olant. 
What were the joo classifications of those people? 
We nad the floor machinists, one of whom was a working 
—_———— 
foreman, a pipefitter, an electrician, and then we would 
intermitt tently get help £rom the main shop which really con- 
trolleé the crew to the extent of possibly a half of a 
macninist and another half of mixed trade, welder and that 
type. 
Q So that you had four machinists in the sense of people 
who were xepresented by 1304? 7 
; ee 
A petually, assigned to the jnsullations plant. 
Q And then you had a pipefitter regularly assigned to the 
insullations plant? Li 
A Right. 


Q He was not a 1304 man? 


Right. 
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Q And you had arn electrician regularly assigned and he was 


not a 1304 man? | 


Correct. ‘ 
I 


And you used the equivalent of about a half day's time 
of a machinist dispatched from the main shop? 


Right. 

And of @ welder-rigger di i Exon ee main shop? 
ight. The welder-rigger was not 

He was not 1304? 


No, he was not. 


. 
Now, that was-for a normal operation of how many shiits 


per day? 


: A - Set 
A As I xvecall, we were on, I believe it was, two snifts/ 
five days, a two-shiit five-day operation at that ae | 


Q When you worked less than two sniits, was the crew 
reduced any? 


A Normally it would be, ycs- 


Q Now, on occasion, wexe there occasions when you called 
| 


upon the main shop for additional help other than that which 
you have mentioned? 

A Yes, very definitely. 

Q And they might be one of any of the crafts that you 


mentioned ox more than one of some of the crafts? 
A This is true, yes. a = 
Now, let me concentrate on the period after July 31, ~ 
~ 
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1959, up until September -- wait just a minute. 
~~ = 
Let's concentrate on the period from beginning with 


Seotember, 1962, and ending in January of 1965, please. 


Now, you have in mind, Go you, that during that period, * 


> 


@ '62 to early '65, the work, the maintenance work in the, 


plant was being done by an ee ES | 
That's right. 

Q Now, did you, Curing that period, have anyone 

assigned to the eeersions plant? 


a 


4 
were assigned to the plant. 
How many vecple did you have that would be of regularity 
I have to tax my memory now. There were five millwright 
I believe, was the standard crew. Again, the pipefitter and* 
ooo ; 


again the electrician. 


“tho @id the rigging and welding? 


The millwrights did their own rigging and welding. 


Now, let me see if I have that straight. 

You have five men, five millwrights who did their own 
rigging and welding and in addition you had an electrician 
and a pipefitter? aa 
A Right. 


MR. PLANT: May I see’ Union's Exhibit No. 21., please? 
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Well, xather than digging for it, I have the copies of 


yours which have been reproduced. 


Q (By Mr. Plant) I am going to show you/a document which 


has been marked in this case as Union's Exhibit No. 21. 
| 
Now, I note that in the weex ending, for example, on 


\ 


January 20, 1964, the hours worked show for/millwright foremaz, 


40 hours, and for the millwright workers, that is, other than 


the foreman, 160 hours. wa : 
Now, that is the equivalent at the time of five men. , 
: oe “ 


Ana I notice that shows that those same figures appear 4 


generally throughout the exhibit. 


I also note, however, that in early 64, for example, 


the week ending January 13, you were up to 192 hours for 


regular millwright workers. 
And later in May you were up to -- March, rather -- you 
were up to 191 hours, 194 hours, 200 hours, 192, 200,. 195. 
Could you tell me what the reason was why those extra 
hours were in there during these periods? 


a I can't be positive, but it is pretty clear what we were 
Going there was getting extra veople from the contractor to dd. 


the jobs. This would be major repairs or capital jobs. 


Did you do_sny capital jobs during the yearl964? 


Se 


Yes, we did. JS 
And by capital jobs you mean jobs which would be jobs 


which would be capitalized rather than treated as maintenance 
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an@ expense for income purposes? 
A Exactly. 
Q Were the capital jobs that you did in '64 extensive? 
A I would say Yes. 
nad Gid they involve any welding, rigging, pipefitting? 
repair jobs were done during that interval -- 


<= 


I am trusting my memorv. The capital jobs involved all 


txeces, yes. uw 


Q Now, when you had one of these capital jobs that snvoived! 


pivefitting and the one pipefitter couldn't handle it all, did 
nelo him out in his pivefitting? 
A In that interval, we used to bring in other pipefitters, 


the contractor, the maintenance contractor would assign ~~ 


Q But! all the other work in these capital job projects 


was Gone by the millwrights? uw 
Se 

A Not all of it. We would contract a lot of it. If any- 
thing was done in the plant, it was essentially done by the 
miliwrights. 
Q Right. That is what I am talking about. r 

Now, these millwrights were sent you from the main shop 
as needed? oy | 
A ie Basically, they were assigned from the main shop. Again 
we had the same basic people all of the time.-\ -\ 


Q I mean when you needed these additional people, they 
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bd 
would come from the main shop? 


A Yes, come from the main shop. 


MR. PLANT: I have no further questions. 


TRIAL EXAMINER: We will take a short recess.. You can 
leave the witness stand, sir. 
(Short recess.) 


TRIAL EXAMINER: On the record. 


The witness resumed the stand.) 


TRIAL EXAMINER: Mr. Roche, Go you: have any questions? 


MR. ROCHE: No cross-examination by the General Counsel. 


MR. LEFF: I have no cross-examination, Your Honor. 


However, I would like to asx the witness wnat his name is. 
CROSS-EXAMINATION 
Q (By Mr. Leff) - I don't have any cross-exaiaination, but 


how do you spell your last name, six? 
A R-i-e-s~¢-n-b-e-r-g. 


MR. LEFF: That is all. no 


MR. PLANT: I guess that lets you out, ‘sir. 


TRIAL EXAMINER: Thank you, sir. You are éxcused. 


(Witness excused) 
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question and let you explain if you would. 
I Ma not clear on the operation of your maintenance 


Geparwent. 


e- 


‘When you talk about a main shoo from which people 


out into the ficld, 


Wher ost Of the machines 


In addition you hac £1.) 


There wore benches therc. 


yaecnaniie would | > his bench there, 


the iechanics who had 


operation aechan ° Was 


working job,, say, out in the field whoi came back in the 


, 


shop to work on a subassembly who had pari @ machined 


and it was 2 simple job and a short job and 
| 


5. 


there was a machin 


available and he had the skill, I take it he would mrmally 


go tO a machine and . Lht? 


a Yes, if he had the skill. 


MR. PLANT: By "mechanic," are you referring to one of 
the men listed as mechanics in Appen 


NR. LEPFs Yes. ; 


that the manacenent 


sar ave 
e rove 


eraras te 
WeTen ct 


ané you woulén' 


the skill, 


2 


- 


have come upon ni. 


the lathe, I would be « 


question here. 


PRIAL EAAMINSR: j is considered to be the more 


‘adem tata © 


skilled job, a mechanic? 


WYITICSS: & machinist calls for a higher talent 


dares s 


ple job, but 


ae" 


TRIAL CMPILiTE2 sim 


nevertheless jurisdiction of a machini ich 


let’s put it that way, is there any problem of the shop 


otewara 


policing 


on 
wlio 


META, ONAL 
PREAL sda 


tvo unions I imacine 


ORT wywesy scope 
LIAL SUAMINIR: 


saean 
janDarcnesy 


iS ang both ; 


=e ja problem because 


| 
they were separate 


eepCy 


were talking 


wen We 


nexre were 


peeause I thoucht it 


was minor because no one ever mentioned it to me. 


the paint shop had not hac a 


Cone, he went 


best knowledge 


was sonic 


people done by 


CARS DTOGCIceLon 


wort, that was that had been 


ear 


3roguction seople 


un there, because it was an outlying plant. I think sone 


o£ the oiling was cone by operating personnel. 


©: i n done by 12304 ucn? 
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I believe 1304 had handica it before or eye they both 
And also, I take it, FEEEERS maintenance and adjustments? 
Yes, if something became loose, they would tighten it. 
Whereas previously 1304 men had done it? 
If the man was available, he would probably have done it. 
In the felt mill after July 31, 1959, aes there maintenante 
work or work that had been done previously by 1304 men done by 
other people? 
A Yes. 


Q And these were the millwrights under the Warehousemen's , 
contract, is that it? a 
A Local 6, right. 

Q Could you describe what work that was? 

A Well, they had always done the belts and some of the 
oiling. They picked up the remainder of the oiling, I am 


sure. There were some split jurisdictions @uring the 1304 | 


period before the contract and arguments. 


The threading rope for the big paper machine was taken 


over entirely by them and -- 
MR. PLANT: Please finish your sentences because they 
are not coming through rightly and they won't make sense. 
{THE WITNESS: This eu Seer called aes Jordan was 
xefilled by the mixed crew of the millwrights | ana Local 6 


millwrights, or either way. That is about it, I guess. 


Y AVAILABLE 
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Q Isn't it true that after the wooden beaders were 


eliminated in the felt mill, the millwrights, under the 
Warehousemen's contract, took over practically all the work 
that had been cone by Local 1304 in the felt mill? 
A Yes -- as far as volume is concerned? 
Q Yes. 
A As far as type, yes, but not as far as volume. 

They had to have help from the millwright. They couldn' 
handle machine tools either. - 
Q Could you give any kind of estimate as to the work that 
had been done by 1304 men in the felt mill prior to July 31, } 

Vik 

*59, thet was done by the Warehousemen's millwrights after 
that? 
A Volume? 


Q Yes. In terms of the number of men involved, as best 


you can. I know this kind of question --— 
4 


A Betweerlone and two. 
| ra 


Q So that would be one or two men -- equivalent to one or 


two men's work that Local 1304 men had done? 
A If Local 6 men hadn't been there, it would be one and 
a half. 
Q Incidentally, was the ILWU millwright whose salary or 
wage rate followed the contract negotiated with 1304? 

MR. LEFF: Yes. 


TRIAL EXAMINER: Although he was called a millwright, wa 
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he doing the work of these mechanic machinists? a 


MR. LEFF: Mr. Maffey will be able to answer that, I 
believe. I believe it was. ae 

THE WITNESS: Before the contract” came in, this mill- 
wright and machinist, there was no conflict in the term there, 
so we knew that the millwrights 211 Betonced to Local 6 of 
the Itiwu, and their primary job was SSS aNOeNGL oiling, L 
beltmaking, specialized jos. 

However, their qualifications were such that for most 
of the mechanic's work that was later, that 1304 had done 
previously, not including the machine tool operation, they 
were qualified to do this and did it. 

TRIAL EXAMINER: That is after July 31st? 

THE WITNESS: Exactly. : 

TRIAL EXAMINER: Now, when you say they did it, is what 
they did comparable to what these mechanic machinists did v 
before? 


THE WITNESS: Exactly. 


Y 


TRIAL EXAMINER: Exactly. And thatis evidently the 


reason why the millwrights of Local 6s wage ‘scale was the 
| 


THE WITNESS: Comparable. SK 


| 
Q (By Mr. Leff) Mr. Maffey, do you yourself know of your 


| be 
i aa as knowledge how much machinist's #kili the mechanics 


listed in Appendix A have? 


Yes. 
Ana he had the woodworking knowledge to build flumes, 


thread rods for stays on it, and install that, something 


Q Ana how about, Gid he have anything to do with wooden 
cog wheels? 
He filledthe cog wheels that had wooden teeth. 
What do you mean by filled them? 
A Well, as they wore, these black wheels, you would remove 


7 


the wooGen teeth and replace them with new wooden teeth. It 
was 2 woodworking job, partly. 

Q maparing the skills required of him with the skills 
required of the machinist and the mechanic, how would you say 
that they compared? 

A Let's say the machinist had a higher skill than the 
millwright. x 


Q How about the mechanic? 


A And I would say the mechanic was possibly a little low.* 


+ 


TRIAL EXAMINER: What is the purpose of all this? I 


would like to have an offer. 

What finding do you want me to make on the basis of 
this? 

MR, PLANT: This is foundation for my position, Your 
Honor. It is the wage rate paid the millwright which governed 


during the back pay period. 
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this context of this heehee eet personnel people, and 
evidently the unions themselves, in being agreeable to the 
same wage rates agree that equal skills are required for the 
job, no more, no 

MR. PLANT: ni is true. I am trying to cover 
all of these bases. : 

This results from the fact I am putting my case in 
what I think to be is out of order,, and I acs trying to 
anticipate what these various contentions from the other side 
will be. | 

TRIAL EXAMINER: I think the record =r Gon't know, but 
I may be presuming because you know your case better than I 
do -- but from what I have heard, it seems that until I hear 
ctherwise, that the premises that I -made here fxom what little 
I know about a complicated situation invOavinss setting up of 


wage rates, that that is fundamental, the same wages, same 


— ——o 


skills. | 
MR.PLANT: I take it the witness has testified that the 
skills of the ILWU millwright lay somewhere in between the 
skills of the mechanic and the skills of the machinist, and I 
don't intend to pursue it any further. i 

I have no further questicns. 


MR. ROCHE: The General Counsel has no questions. 


MR. LEFF: The Union has no questions. 


TRIAL EXAMINER: You are excused, sir. 


(Witness excused) 
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TRIAL EXAMINER: Ne will take a five-minute recess. 


n the record. 
couole of exhibits. 
introducecé yesterday its Exhibit No. 21 
el 
e last witness some questions. 
reGule, showing the total hours 
worked by millwri Emeryville, that is, the contractor's 


millwrights, at Emeryville, and during the period from 


December 24, anuary 9, 1964, January 22, 1964. ( 


Si EXAMINER: is the Union's Exhibit 21? 


TRIEL EXAMINER: Do those dates have any significance 
here, or were they selected at random, Mr. Leff? 

MR. LEFF: This was the only infomnation that was given 
to me by the Company. 

ER. PLANT: These were taken from records of the con-~ 
tractor which we hapsvened to have at Emeryville and are all 
of the records that we had at Emeryville, and the rest are 
all Gown south somewhere. 

TRIAL EXAMINER: ‘What finding doyou want me to make on 
the basis of that Union Exhibit No. 21? 

MR. LEFF: The finding is the one that I suggested in myj, 
pretrial statement. 


I think that this shows ye added to the millwrights' 
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es t 
jobs in Martinez and added to the work that had been done by 


millwrights that was being done by ILWU millwrights and othe 


production people, that the number of jobs! that we contend: “ 
| 
for is the correct number of jobs. 
- 
TRIAL EXAMINER: Does that have to do with the availabil 


TRIAL EXAMINER: And your number being) what? 


MR. LEFF: 22 machinists and two helpers as of September 


TRIAL EXAMINER: And you base that on the number of 


millwrights, is it, that was employed by the Independent 
Contractor? . 

MR. LEFF: No. I base this on the establishment at July 
31, 1959, and the reductions that toox plate by the 
elimination of plant and technological change. This was 
simply a cross-check to show that the figure that I come out 
with is reasonably accurate because it coincides with the 
number of people involved in the -- : 

TRIAL EXAMINER: What is the figure you come out with? 

MR. LEFF: 22 machinists and two helpers. 


TRIAL FXAMNINER: Thatis 24? 


MR. LEFF: Yes. — | 


} H 
{ 
i 


TRIAL EXAMINER: And there was 53 as of July 31, 1959, 


vight? 


53, the powerhouse is 14 


issue on the powerhouse. 


EXAMINER: That is 39, and out of the 39 we say 
that there were 24 left by September 13, 1962, and the 
company ntending that there were only 16 left. 

Well, we are also pointing out that there 


employment. { 


Pour of these men were not on the active 
Now, how does Exhibit 21 that you intro- 


EXAMINER: 
ee 


Mr. Lefi? 


Well, depending uson how one analyzes that, 


one can arrive at 2 nusberof peoole required by the millwrigh 
which checkeé with the nunber of jobs that we contend for. 
MR. In other words, he contends that these 

worked at Emeryville during 


figures showing millwright 


this veriod bear out his contention as to the number of men 


required. 


That is putting it more lucidly. 


TRIAL EXAMINER: 
In other words, you took the number of hours that were 
worked by this Pnlecendene contractor's crew during this 

period of time that you mentioned and divided it, I suppose, 


by 40 hours a week and you came out with your number of 


employees, Mr. Leff? 


MR. LEFF: Yes. 


TRIAL EXAMINER: And that was again how many? 
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possibly that -- I wonder in view of the fale that the Genera 
Counsel is -=- well, you both know each other's phone numbers, 
I am sure, by now, because it would be very helpfal if we 
could at least get at that point. I think the availability of 
jobs is extremely important, liaportant as anything in this 
case. | 


MR. Lert: Nay f ask Mr. Plant if he has succeeded in 


finding comparable data for the Marti: Plant? I think 
he was going to look for it. 

MR. PLANT: No, we don't have it. 

MR. LEFF: This. is one of the problens, because the 
Gata for the Martinez Plant ~- that is this information -- 
must be supplemented before the number of machinists in 
Martinez -- 


MR. PLANT: We are prepared with a witness on it. 
| 

MR. LEFF: lUater on we might have other evidence on it. 

TRIAL EXAMINER: The reason why I would prefer to do thaq, 
that is, what 1 suggested, is that it would be better from thd 
standpoint, I am inclined to think, as contrasted with what 
I would have to arrive at from, let us ee his witness' 
testimony, Mr. Maffey's, and any witness you may put on, but 


| 
I can't envisage that you would have the firsthand knowledge 


| Lewes > 
that this man would have. So I think it would be to anyone's 


benefit if something could be worked out here. 


I will leave it that way and when we come in here 


e & # 


Ld 


Pricay, I hopeyou have made some progress. 
NR, ROCHE: The General Counsel will make continuing 


efforts to arrive at some agreement, comoromise or stipulation 


PRIAL SXAMINER: As a matter of fact, I am pleased to 

the way this case is developing, 

General Counsel whese role is to make a full and complete 
record ané I suppose to see that nothing is withheld and that © 


everything is put on it ord here, that you might act as }/ 
2 > = = wits 


| 


a catalyst in this regaré or either that, or I would welcome # 


\ 
¢ Le 


ny figures you would come up with or anythought you would 


ha with regard to what is the proper way to determine the 


availability of jobs. 


MR. PIANT: I have one more exhibit, Your Honor. This 


is a letter the Union introduced in evidence yesterday. It 


0 ae 
is Exnibit No. 11. It was a letter addressed by Fibreboarda 


— ———— 


to the Union, dated July 30, 1959. 

TRIAL EXAMINER: Did you say 11? 

HR. PLANT: Yes. 

{TRIAL EXAMINER: I may have this incorrect. 

Is'this the one I reserved ruling on? 

MR. LEFF: No. 

TRIAL EXAMINER: I reserved ruling on 10-B, which is 
letter from Mr. Stumpf to the Company dated May 26, 1958. 


would like you to keep that in mind. 
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RELERNOON SESSION 2:00 P.M. 
TRIAL EXAMINER SAWM: On the record. 


MR. PLANT: I call Mr. Crawford. 


ANGUS L. CRAWFORD Wi 


Whereupon, 7 
4 
was called as a witness by and on benali of the Responcent, 


ng been first Guly sworn, was examined and testified 


DIRECT EXAMINATION 
By Mr. Plant) State your nane, please? 
Angus, A-n-g-u-s, L- Crawford. 
What is your eccupation? 
I am a consulting actuary. 
Do you practice here in San prancisco? 
Yes. 
Do you live here in San Francisco? 


No, Atherton. 


Q What is your address? 
A 


254 Atherton Avenue. 
Q Have you hea anything to do with the Fibreboard Retireme 
Plan? : 
A Our firm has been the consulting actuaries on the 
plan since its inception in September, 1945, and I have been 
working with the plant_since 1946. : 


Q Will you state whether or not the employee deposits made 


A 


Q 


made by Pibreboard in 


A 


Q 


financial contribution to the 


major portion of the funds come from company 


Gone? Do they have something each year, do 


texmmine normal cost 


easy 


oak 


sexvice 


Well, 


ne 


ron 24 


the covered payroll of 
Which by "they" vou mean Pik 
Fibreboard, yes. 

Now, have you fig 
"538, °59, 
have. 


Yes, 


Will you state how much Pib 


1953? 


In 1952 they 
How much did F 
$1,340,392. 


In 1966? 


esa 


each year they make an 


percentage of covered 


unfuncec liabilities whichthey 


the ' 


and ir 


iprovements in 


unced over 2 period of years. 


employer contributicn hased 


Temoers of the plant plus 


Dpreboarc? 


res with you as to the contributions 


et cetera? 


epoard put into the plan in 


brekoard put in in 1959? 


$702,422. 
In 1961? 
$654,104. 
Do you have the figure for '62? 
Yes, $667,954. 
ei] Now, are you faailiar with the 
end of July, 1959, Pibreboard 


employees at Emeryville? 


a Yes, I am. 


And they did not participate in the plan thereafter? 


Thac's correct. > 


If that had not occurred, if they had contir zea on the 
payroll, would that have had any effect upon the amount which 


Fibreboard would have had t contribute to the plan inl959? 
A Yes, it would have. z 
Q 1560 or 1961? 


A The current service rate would have probably been very . 
close to the same as it was, but due to the 4aditional covere 
payroll, they would have put in a larger contribution. 

Is that true in 1959? : 


Yes, for the balance of the year. 


Would it have been tree in 1960? 


nd the other is to make 


1 requirements of the Internal Revenu 


maintain its qualifications as an approved plan. 


EXAMINER: How many employees are covered by this 


WITNESS: Tocay my recollection is about 1400. 
Axe you talking about the Group E plan? 
the whole plan. It was all one 
ears you were referring to. 
You may cross-examine. 

CROSS -EXAMINATION 
Q (By Mr. Roche) ir. Crawford, do you have with you the 
figures for the Company contributions in 1963? 


No. 


Would they be approximately the same or greater or less 


than they were in '62? 
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Yhey would be aoproxinately the same. 


Q In other words, the Company contribution through 


' 
'65 would be Zairly stable? 
A -s, well, within $106,009. 


Within how ruch? 


call that 
Do you know how many employees were 
in 1959? 
A NO. 


Q You stated, I think, there are employees covered at 
| 


the present time? 
A That is my best recollection. 
MR. ROCHE: No further questions. 


MR. PLANT: There is another lawyer here who wants to 
| 


ask you some questions. 


(By Mr. Leff) Mr. Crawford, you mentioned that there 
two requirements that determines that the payments be 


> | / 
each year, equivalent to, you say, normal cost each year* 
-- plus some payment towards an unfunded liability. 
| 


This was created by granting vast service benefits before 


the pian was in effect. In other words, there wexe no prior 


contributions prior to that time. In about 1958 I am not 


| : 
sure improved benefits wexe served to date up to that point. 
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This was Gone at Company cost. 
MR. LEFF: Will you read the answer back to me, Mr. 
Reporter, please? 
(Recoxre 
2if) You stated there were two reasons why 


 >ayment was mace each year. One was to keep the fund 


eR A 


properly funded, is that correct? 


A me was to keep it actuarily sound 


so that current 


operations were charged with their fair share of the pension 


cost rather than Geferring it until retirement and CEO 


the operations in those years against prior retirements. 
Let's geal with that reason. I will get to the second 
one in 2 minrte. 
To maintain a fund that is actuarily sound is a decision 
of the company, isn’t it? 
A Yes. | 
Q And, in fact, the Company could leave all its payments 
to the time a person retires and charge some later period of 
production, couldn’t it? 
A It can. 
Q And, in fact, the plan permits that, does it not? 
A No, the plan provides that contributions shall be made 
annually to keep it on a sound, actuarial basis. 
Q Doesn't it also provide section 26 which states: "Funds 


will be contributed by the Employer to said trust fund in 
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amounts which, when added to the amounts which have been or 

are ‘to be eccumulated in the trust fund, including members ' 

deposits, are actuarily determined as acequere to provide the 

retirement and death benezits set forth herein, and shall be 
| 


paid by the Zuploye at such time anc in such amounts as may 
be determined by the é ef Directcrs, dee to the w 
yvight of discontinuance or termination as provided in Section 
YT) a 

Doesn't the plan provide 

MR. PLANT: The plan speaks fer itsel=. 

TMWLINESS: Yes. I haven't read the plan in that 
particular section for many months, but it dees say it is to 
be an amount to keep it on a sound, actuarial basis, doesn't 
1c? : - 


TRIAL EXAMINER: Why don't you give hin a copy,Mr. Leff? 


MR.LEFF: I was just about to do that, Your Honor. 


Q ®y Mx. Leff) Let me refer you to Respondent's Exhibit No. 


\ y 


6, Page 39. 
This is paxt of Section 26, reading in the middle of the 
page the paragraph that begins, "Punds will be contributed by 


the Employer," et cetera. 


Will you read that to yourself, please? 


~ 


| 
A 2s. Itsays that they will be contributed and are J 


actuarily determined as adequate to provide the benefits. 


Q It doesn't say; When! they are to be paid in, Goes it? —WA 


‘N 
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wi 


A It says, a1 they are to be paid in at the /“ 
V 


Giscretion of the Board of Directors. 


Q they could pay it in at the time somebody 


“ 


is concerned. we 


igher payroll related 


retires, 


‘fect the current 


the total service benefits accruing undey 
It coesn't aifect anyone's individual, unless his 
selary is higher. 


2 


Q So current service benefits as such are not translated 


into money for someboéy until he retires, ‘that is so, isn't 
it? 

A Well, they ere not paid out in the fom of money until 
he retires. 

Q So up until the time somebody retires, his current 
service benefits are computed and then he gets some money? 

A The accrual is computed every year, but there is no pay- 
ments made until the retirement. 


So current service benefits is something that gives a men 


of the plan something until his retirement and from then on? 


The second reason I think you said why payments were made 


32] 


It is correct, it is not, that the ine 


payment into 


ployer xenorts; 
a Yes. 
Q 
would be a different normal cost 
it on, xight? 
aN That's correct. 
MR, LEFF: No further questions. 


An emplayee is employed for some years by Fibreboard 


ander this >lan, and he goes into the military service and 
he is in the military service for three years. Then the 
Military Act provides thet he shall be -- the employer has 


to reinstate him to his jeb when he returns from military 
service. Then he goes back tc the job again an@ he eventually 
is eligible for retixement. 


Those three years that he was in military service, 
Y Y 


would you tell me what effect, if any, do they have upon the 


Yes, sir. 

And this Sectionl5 which provides for "Vesting Period," 
ané Section 20 which provides for "Ovotional Early Retirement, 

in non-actuarial language, so that I 
acaens? 

provices e2@ benefit for service prior to 1945, 
Seseé upon salary andlength of service up to that point. Then 
every year of employment after 1945, there is a current 
Service benefit which is three-quarters of one per cent on 
the first thousand and one ane a half per cent on the excess 
salary. 

So on 2 $6,000 verson, he would accrue a benefit of 
$67.50 @ year for a perticular year of service. This means 
that for the year 1955, if he had a $4,000 -- I mean $6,000 
salary, he would get $67.50 added to his pension account 
and when he retires at Age 65 he is entitled to that annual 
amount paid over his future lifetime period. 

Q It is based, in other words, on his earnings? 
A Yes. 
Now, the vesting says that if he has 20 years of service 


2 ee ee <- emere 


and has reached age 50 when he leaves the company and had,say 


—~ 


te had an accrued,a pension, by adding up all these pieces of 


¢ 


$1,000 a year, if he leaves his money, ‘his deposits in the 


plan when he reaches age 65, he is entitled to that bencfit, 


$1,000 a year paid in monthly installments for his lifetine. 
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Optional Ea is somewhat the sane ex 


retirement age is 55 and under Optional Early he may defer 


| yi 


his benesit until he is aged 65, in which case he receives 


the amount of $1,000 a year for the rest of his life. 


Could he retire at the 


O and then leave the money in until 
the distinction between reachinc 


Well, at age 55 he.is entitled to receive monthly 
payments ccimaencing immediately if he wants on a reduced bas 


However, at age 50, 2 t plan provides is a vested benefi 


which he is then entitled to when he reaches the age 65. 
Q Does that take care of Section 20, too? 
A That is the optional early. 

Now, if a man leaves, could he under that 


; 
Still qualify if] 


He would still qualify? 
Yes. 


But if he leaves the company about the time before he 
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is 50, he @raw his money out? 
it is a disability case. 


is a cisability? 


bird UR oe ty SN tae My" Hl >> 
SNe See NS SNann You. 


Seat OL>enm 
REDIRECT 


matter that you 


covered by an express provision in the 


Yes. 


Where i het vrovision now? 


— 


A Bees Section li(pii). As far as vast service benefits 
on the employer on service with the amnecd forces -- excuse me 


~-- on the employee on service with the armed forces who are 


eligible to receive past service benefits in accordance with 


Section 7(c) anc Section 7(4), and who entered the employer's 
employee subseqient to January 1, 1940, the retirement plan 
committee shall determine the past service compensation so 
that it fairly represents the employee's nomnal compensation 
anc normal working time in the first two years of his employment 
by tne employer, except as provided in iii below." 
Q You don't have to read them all out loud. And -- 
y 

A And the three below -- by glancing at it now it looks /. 

\ 


like in 1950 they stopped providing military service benefits, 


We deal with about 400 corporate plans that areall 


different. 
TRIAL EXAMINER: 


eriod of an employee being in the military 


service, let's say there was three years of sickness or two 
years of sickness, let us say, and he has gotten a leave of 


OMDANyY e 2s there ere other reasons. 
| 


Ané letus suppes ne h re five years' service behind 


at the time that this happens. 1 < ision is made in tha 
case? 
THE WITNESS: He is not considered a termination of 


employment. There is no added benefit for the period of 
leave of absence but his benefits accrued prior to that time 
are still available so thet when he comes back to work and 

| 


accrues. more current service benefits, they will be added. 


However, the pericd of the leave of absence -- 


TRIAL EXAMINER: -- is.a so-called Gead period? 
TRE WITNESS: Yes. 


TRIAL EXAMINER: Can that dead period under any circum- 


stances under that plan there provide that although he may 


not get any credit fox the amount for accuii 


lating with 


respect to the amount his pension will eventually be, is therd 
| 


any provision that under those circumstances he nevertheless 


can accumulate for the amount of time, let us say, that he is 


THE WITNESS: Yes. The time counting toward eligibility 
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x 
for vesting early retirement. However, it doesn't affect the 
Gollar benefit. 
TRIAL EXAMINER: N in that case, does the company pay 
into the 
PRIAL EXAMINER: ut if, let us say, in an unusual case 
‘number of people qualified under that type of 
ione reason cr another, the company, as I under- 


to keep the fund solvent? 


EXAMINER: Might they, in such 2 situation, have 
in orGer to keep it solvent? 

FE WITNESS: Only if we had mace certain actuarial 
assumptions that weren't being oT ore such as the 
interest rate assumed higher than. the fund was earning. 
However, in that case, there was no company contribution 


because that would be part of the current contribution. 


TRIAL EXAMINER: Who determines whether or not the 4 


needs -- wnether it is solvent or not? 

THE WITNESS: ‘ie do as consulting actuaries. 

TRIAL EXAMINER: I sec. 
Q (By Mr. Plant) Taking up this last line of examination 
a little bit more, we have a case of a man who has been 
working for a number of years, making contributions to the 


plan and then, say, he is on. leave of absence for a period 
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of time. Wow, as I understand you, you say that that leave 
o£ absence would count as service for the purpose of determain- 
ing whether it was vesting cr not? | 


But would not affect 


@ case you were to 
| 


> Geposits which he never/made, earnings 


and with deposits which he never made, 


| 
would that affect the funding of the plan? 


aA Yes, it could be funded really eat two times. 
funded during the period of a leave or it could be 


after he retuxneé. That is the same case with the 


It would be funded after he returnec. 


. 


Who would have to put up the money? 


The employer. 


Regardless of when he puts up the money, he has to put 
up the money for that period, is that right? 


i i 


A Yes. 
MR. PLANT: Nothing fuxther. 
RECROSS EXAMINATION 
Q (By Mx. Leff) Mr. Crawford, you say that the consulting 


actuary determines if the fund is solvent. I take it that 


to trustees? 
We make a recommendation to the company. 
hen the company normally follows your recommendatio 
ane makes a contribution? 
Gata that is supplied to you by the conipany 
on the amount of payroll and the amount of deposits are what 
you go on when you make your reconmendation, is that correct? 
Yes. 
Ane so if the company changed that information you would 
back with a different recommendation. 
To be more! specific, if the company reported to you 
that for a given period of time you should consider that 
earnings were this much higher -- 
A Well, they give us the actual earnings on every individu 


employee covered by the plan. 


Q Right. And if they came back and reported to you that 


we want -- for this period we want you to consider that 
actual earnings were higher, then I would take it you would 
change your recommendation? 

A No. I mean, you say they wanted us to consider that 
the actual earnings were higher than they really were? Well, 
if they made a mistake -- 

Q Let me be specific. I will put it in a form of a 


hypotheticai question. 
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Let us assume that as a result of this proceeding, that 
there was an order to the Court -- anorder to the company 
that they were to give current service benefits for a given 


period of time for employces as though they had earned a 


given amount and they were to infoxm you of this and asked 


you to inform them as what the recomnendation is as to the 


— 


unding required, th would change your recénmnendation es 
. | 


to the funding requi 
A That's right. 
Q 
individual employees, they wouldntt ¢ 
were retired, is that right? 
A That's xvight. 

MR. LEFF: Nothing further. 

MR. PLANT: Nothing further. 

MR. ROCHE: I have a question. 
Q By Mr. Roche) Mr. Crawford, in the event an employee is 
on layoff status, let us say, uncer the plan, he receives 
credit for the time that he is on leyof= up to a period of 12 
months, is that right? 
A Yes. 

TRIAL EXAMINER: What section is that: | 

MR. ROCHE: 5(b) on pages 14 and 15 of the booklet. 
Q ®y Mr. Roche) Now, this employee who is ion layoff status|/ 


: : ae : ak Vv 
xeceives retirement credit for the time he is on layff, 


VRereupon, 


Engincer he i Roofing Plant. Jo ] 


y 


> 


Roo 3 he Pitrehoard Corporation? 


the Martinez Roofing Plant? 


intexvar, we te! between the time that 


Dreryville and b@fore Martinez 


‘ 


(orm ( 
Sake 


aporoxinately two months, two and a half months, I, 


€uring the period from the tine the roofing plant 
at Martinez until Janvary of 1965, will you state 


not you had any particular voroblens with 


COnexracro 


clear to Your 


Svat: Uf) See nee 


qaestion on 


ne LAT Tt ~ = 3 . oe Dra~ i. - 
MR. ROCHE sues x pat = wv 2 the Renorter 


o£ the work 


Rioging? 


Yes. 


Was there much of that necessary? 


Yes. During this troubled perioc 


constit 


there prior to January, 


7 
tCut 


I was in the iilmington 


that the interval between the Emeryville 
Rooting 3 ing and 1 2 iny un at Martinez was two 


or three months? 


Well, I base this on -- I know the roofing machine ran 


until January 30th or 31st of '62 in E:.ecryville and we starte 


ee eee ne 


Do you mce: 
Yes. 

Well, we 
Snylneering 


project. 


So the work 
rebuilding the paxts of the equimsent, 


work that was 


ay 2 mea eye ~ 
That was Gone in 


And that you and | rT the designers and 


engineers under your comsana in essence recesicned parts o: 


lant in order to Go the job better, is that right? 


Yes. 


And then you had the draftsmen who were in the plant thep 


vember p 
rene. ber, around -- this 


tter coxhmations. 


dipefitters: 


maybe one was 


like that. ‘that was 


"Ie 
7S 


renillwricht 
yee 
rom Woverber of 


ie 
estimate, then, 


I thin 


tnen to - 


Cress 


you mentioned? 


to five, yes, 


seven, six and on Ccown 
ry 


we went from s 
n the amount of rebuilding work and the wor’ 


nt production. 
The five figure + for work exclusive of 
welding, oivefitting and so forth. 


Q (By tix. ix Now, the 13504 n that re 


they doing 


that they are Going 


actly, because there is a 
petween nillwright work, so-calleé, and machinist's work. 
y 
shat/iyou have now up 
in Martinez and Mr. Bradford I know is one ox thei, and Nr. 


Hongnecker is another onc, that are men Local 13504 


and working in the maintenance function uo in Martinez, they 


V 


Go pipefitting ana welding as well as machihist's work and 


7 


mechanie's work, is that right? 


f AVAILABLE 


DPenTee em Pele APTA 
Reba Sew AD ee Ley 


Te he 


is the total murber you have? 


Nothins 


fo wth 
eee 


Thank you. 
Witness excused) 


ee 


EXAMNISR: O£F the recorc. 
off the record.) 
m the record. 
SR. PLANT: That fiz my witnesses, Your Honor. 
FRIAL EXUMIMNER: OFF the record. 
(Discussion off the record.) 
ORINL DINEIER: On the record. We will stand 
recoré, I want to state it 


Gent has inéicated that he rests. 


@aere is one thingy I can co before we adjou 


I promised counsel that I would renroguce the testimony of 


lr. Groulx ané add it to cur exhibit containing the testimony 


at the contempt hearing. 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
ll 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
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25 
24 


25 
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TRIAL EXAMINER SAHM: On the record. 

MR. LEFF: Your Honor, I would like to propose a 
stipulation relating to a matter that came up previcusly. 

The Union will propose the stipulation |that the rate of 
$4 per hour for machinists that was negotiated in the contract| 


é 


effective July 15, 1965 was made retroative to the date the 


| 
{ 
\ 
! 


first man was rehired in 1955. 
MR. PLANT: So stipulated. 
MR. ROCHE: So stipulated. 
TRIAL EXAMINER: What was that date? 
MR. LEFF: I believe it was March 22nd, 1965. 
TRIAL EXAMINER: March what? 
MR. LEFF: 22nd, 1965. 
TRIAL EXAMINER: Noted and approved. 
MR. ROCHE: General Counsel has some stipulations to 


propose. 


TRIAL EXAMINER: Very well. 


MR. ROCHE: General Counsel proposes to stipulate that 
terminated employees, Swisher and Yoch, if called as witnesses 
in this proceeding would testify that when they were hired by 
Fibrebeard in 1958 they were not told that their jobs were 
temporary or that they would be employed only until other 


employees returned to work. 


MR. LEFF: So stipulated. 


6 


1! 


H 


i 
i 
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So stipulated. 
TRIAL EXAMINER: Noted and approved. 


MR. PLANT: In that connection, I call your Honor 's 


'for a probationary period of 90 days at any time 


= * aS . > . Ala 
during which a man can be terminated without cause and that it 


ra 


Sas contemplates lay-offs when work is available. 


RIAL EXAMINER: Now, when were they hired? 

MR. ROCHE: In July of 1959. 

wR. LEFF: July 20th. 

MR. ROCHE: I propose to stipulate that they were hired 

20th, 1959. ‘ 

BR. PLANT: So stipulate. 

YR. ROCHE: Mr. Leff? 

Yes, so stipulated. 

FR. ROCHE: General Counsel also proposes to stipulate 

that Mr. Maffee if recalled as a witness in this proceeding _ 
4 


would testify that since January 18, 1965, Local 1304 Machinis 


employed by the Respondent at Emeryville have been doing pipe- 


fitting and welding-rigging work as a part of their job. 


MR.PIANT: I am willing to so stipulate but I don't see 
the materiality of it. 

yR. LEPF: The Union will so stipulate. 

mR. PLANT: I will stipulate subject to objection to the 


materiality of the facts stipulated. 
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TRIAL EXAMINER : Well I think the stipulations like 
other testimony, it is a question of the written documents and 
so on. 

I am only passing on admissibility and not probative value}. 

/ MR. PLANT: General Counsel is not contending is he, that 
xigging and welding and pipefitting are) part of the work of 
the bargaining unit prior to Dugust lst, 1959? 
KR. ROCES: That is correct, Z am not Stenting that. 
TRIAL EXAMINER: Very well, noted rors and th 
context of these matters here, I hac occasion ere of the 
pdecxetons to read what the unit is. 

Does anyone have here with them what the appropriate unit 

| in this case is? 

MR. PLANT: I have a copy of the contract. 

TRIAL EXAMINER: It seems to me ~~ I am wondering after 
reading what that appropriate unit is, we have had some, 
testimony with respect to skills of mechanics and machinists. 

The term has been used interchangeably. One does the 
work sometimes of others and less rudimentary aes of the 
other'strade, and I fail to see anything in there in describing 
those employees who comprise the appropriate unit that led 
me to think that a good deal of this testimony with respect 
to skills and so on might very well be irrelevant. 


MR. PLANT: Well, the collective bargaining contract 


referred to three classifications, I guess four classifications 
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held on September 2lst and September 22nd, 1959 and that 
the said misconduct issue was not raised thereafter before 
the Board, fore the Court of Appeals or before the United 
States Supreme Court. 
MR. PLANT: Your Honor, I reject the stipulation. The 
! record in this case speaks for itself and furthermore I am 
not going to enter into any stipulations here that have not 
: been Giscussed with me first. 
I am tired of having these things flung at me cold. 
TRIAL EXAMINER: Do you have any more stipulations? 
BR. ROCHE: That is the only one I have and I would Like 
} to say on that that I realize that I hadn't mentioned this to| 
Mr. Plant before Lut I thought it was a matter of general 
knowledge and admission by all parties. 
It is true the reccrd does speak for itself but in lieu o 
submitting to your Honor, the entire transcript of the first, 
proceeding, I thought we might get a stipulation on that as 


fact because it is a fact. 


TRIAL EXAMINER: Well, suppose counsel see if you can 


discuss that last stipulation and we will take five minutes - 


and then we will go back on the record. 
WR. ROCHE: Very well. 
(A short recess was taken.) 
TRIAL EXAMINER: On the record. 


MR. ROCHE: In an off-the-record discussion with counsel 
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for Respondent he agrees that the Gates included in the ys 
| 
stipulation as to Arca's leave. of absence ace correct. 
Respondent's counsel also indicated his willingness to 
stipulate and I hereby prorese to stipulate that the issue 
as to the alleged misconduct of terminated enployees, Arca, 
Beck and Olson was not raised in the original hearing before 
the Trial Examiner or thereafter before the Board. 
MR. PLANT: Iam not willing to so sempiiates 
MR. ROCHE: I thought you were. 
MR. PLANT: I am willing to stipulate that the issue was 
: : 


not before the Trial Examiner or the Board. 


{TRIAL EXAMINER: What is your theory about that, that the 
Respondent is precluded now from raising it? 

MR. ROCHE: That is correct, your Honor. 

TRIAL EXAMINER: Well, I have had occasion recently in 
connection with another case in which the General Counsel for 
the first time as far as I know consolidated a complaint case 
with a backpaypreceeding and tried it inthe sane proceeding 


an@ I found thereon the basis of Dean Hardware. and what the 


Supreme Court had to say that it couldn't be done, that they 


are separate and distinct proceedings. 

For instance, how could I take testimony with respect to 
backpay in the backpay proceedings a part of the consolidated 
proceedings which would be tantamount to me £inding the 


Respondent guilty as chargeda before I had to find that as a 
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predicate to getting into the backpay so I severed the cases 
and found later on that the General Counsel tacitly 

« 
acknowlecged that I was correct inthe deconsolidation of tho 
proceedings and it would seem to me here that the question 


of reinstatement and the conduct which was claimed to deny - 


these men reinstatement would be backpay matter and it could 


’ 


be prorerly be brought up before the Trial Examiner at that 


time; that is when the complaint case was being heard. 

So I fail to see what the basis for your stipulation is 
| with respect to what use I shall make of it in this backpay ; 
proceeding. 

PR. ROCHE: Well, the theory of the Board as it has Been 
| affirmed by the courts is that the right to reinstatement is* 
a matter of remedy and it is properly considered in the 
original preceeding and that it is not propely considered 
in the backpay proceeding if it has not heretofore been 


raised and I was prepared to argue and cite cases the other. 


day on this point for your Honor and indicated at that time 


since you did not seem inclined to reconsider your ruling tha 


XI would argue the point in the bricf. 
TRIAL EXAMINER: Well, you go ahead. 
MR. ROCHE: There are numerous cases on the point. 
TRIAL EXAMINER: If you care to cite them you go right 
ahead. 


MR.ROCHE: As I say, I had my citations with me at the 
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time. 


TRIAL EXAMINER: Then I suggest you put them in your 
brief, then. | 

MR.ROCHE: Would you care to propose a stipulation 
acceptable to you on that, M.Plant? 

MR. PLANT: Yes, I am willing to stipulate that the 

| 

question whether Messrs. Olson, Arca and Beck were dis- 
qualified for backpayment and reinstatement By reason of their 
conduct in connection with the picketing of the plant was 
not before the Trial Examiner or the Board in the unfair labor 
practice proceeding. 2 : 

MR. ROCHE: General Counsel would so stipulate. 

Mr. Leff? : 

MR. LEFF: The Union will so stipulate but I agree with 
Mr. Plant that the record will speak for itsel£. 

FRIAL EXAMINER: Noted and approved. | 

This was an 8(a) (5) proceeding. You are sure it doesn't — 


have reference to 8-3 cases? | 

MR. ROCHE: There are situations similar. This case, of 
course, was an 8(a)(1), (3) and (5), originally. 

TRIAL EXAMINER: Well, when the Tral Examiner originally 
decided the C case, was the 8-3 matter before him? 

MR. ROCHE: The Trial Examiner dismissed -- 


MR. PLANT: He dismissed that. 


TRIAL EXAMINER: Then it wasn't before hin. 
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He ruled that it had no merit. 


TRIAL SXAMINER: ‘hen all he was deciding was the 8-5. 


AR. PLAN Well, he decided both cases but he decided 


~3 case adversely to the General Counsel. 


TRIAL EXAMINER: I mean for purposes in which this mattey 


Right. 


w 


With regard te the number of jobs, your Honor, 

cunsel was horeful of being able to arrive at an 

agrecment cf all parties which would be of assistance to your, 
Honor in drafting the decision in this case. 


t 
By that Imean I had hoped to be able to leave this aCe 


clear in agreement as to the number of jobs available in 


Emeryville, in Martinez, et cetera. 


I have a stipulation which I would like to propose. If 


number of jobs. 


MR. PLANT: Well, now, counsel, is this the proposed 


Stipulation which you read to me over the telephone yesterday? 


MR. ROCHE: It is. 


MR. PIANT: Well, I told you then it was not acceptable. 


Now, why bring it up here? 
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MR. PLANT: No, no. I beg to differ with you. 

TRIAL EXAMINER: I pointed out at that point his testimon 
went on to the effect that those five was the complement at 
that plant for some period of time and I think I made a 
comment that that would seem to indicate that the maintenance 
force there cf machinists had leveled off to five because it 
remained constant at that number for some period of tine 
thereafter. 

MR. PLANT: Are you referring to the sone of Mr. 
Sandin? 

TRIAL EXAMINER: I can't recall the manos of these nen. 

MR. PLANT: He did testify at the present time there are 
five machinists employed at Martinez, that they do not only 


“WM - 
the work which was formerly was the work of machinists but 


also do rigging,welding and Rineeieeinee 

MR. LEFF: Your Honor, may I sav this: there have been a 
number of times in this proceeding where vie. Plant has said 
something very positively and then oheosmenisr checked and 


had to revise his statement. 


MR. PLANT: New, counsel I reject the proposed stipulatioy. 


MR. LEFF: I believe his stipulation accurately reflects 
his testimony. | 

TRIAL EXAMINER: Now, I am not interested at this point 
since you can't agree on the stipulation, but I intend to go 


into this for my own information. Now, what is the contentio 
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‘of the Respondent without a breakdown as to the number of 
jebés available. 


*R. PLANT: There was (16 machinists jobs, your Honor. 


BR. PLANT: There were no helpers jobs and on the power -» 
house, why there is no question on that. 

TRIAL EXAMINER: So your contention is there is 16 jobs 
available? 

MR. PLANT: Right. 

TRIAL EXAMINER: Now, the General Counsel and the Union, | 
what is the total number you contend? 

BR. LEFF: 24, your Honor. 

TRIAL EXAMINER: And that breaks down how? 

WR. LEFP: 22 machinists and two helpers. 

TRIAL EXAMINER: Where do you part company with the 
Respondent? 

MR. LEPP: Your Honor, we part company in a number of 
places haben ine it through and I think we also part company 
on what the testinony shows as to what the contractor actuall\ 

| dig in that period. 

Now, as far as our analysis we say that we start off at | 
August Ist, 1959 with 37 jobs, not 35 which is what the conpad 


contends and the difference arises there in the following 


respect: + 


There were pines Jobe, Holmes, Arca and Vanderbeck who 
{ 
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on July 31s@®, 1959 were not working at that date 2s machinists. 
Holmes and Jobe were ill. Arca was on leave of absence 
for Union business and Vanderbeck had been sompesceniy 
transferred as a fireman. 
The company claims that Swisher end Yoch, fhe men that 
were hbced cnJduly 20th, 1959, replaced two of those men and 


the other two were nct replaced at all. 


Now, we contend that if vanberbeck and Arca had returned 


that nobody woulalbave fired, would have been fired in the 
sense the establishment included room for hove two men so 
the number of jobsa that date was 37 and not 35. 

Now, we differ as to the effect of anows reductions 
thereafter, your Eonor. 

The company contends that thee were jobs eliminated, I 
believe, in the felt mill and the paint shop. | 

We contend that that work as such was not eliminated. It 
was given to other people to do. t 

The company contends that in the move of the roofing 
plant to Martinez a helper was lest. We contend that that 
wasn't so at all. : 

In fact, the work was there. If they gave it toa 
Millwright to do instead of a helper it didn't eliminate a\ 
helper 's job. 

I think that we also differ in the extent of the general 


| 
reduction in the main shop. The company contends that there 
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7 


was a reduction of seven. we say there was a reduction of 
five jobs and the net result is a total difference of eight 
jobs and I think if you compare our Exhibit 2 to our aceon iS 
statement cf which your Honor, I shall submit it as an exhib? 
because I don't think the pre-trial statements are in 
evidence. 

I will submit that table as an exhibit. That table comp2 
to Schedule 2 of the Employer's appendix shows the comparison 
of how we Giffer as to where the jobs went and we contend | 
that the evidence of what the contractor's men, the number of 

° 
men actually required or the work actually required of the 
contractor in that period is consistent with the number 
that we are claiming. 

TRIAL EXAMINER: Now, you have a partial record, as I 
recall, of the number of men the contractor was employing. 

MR. LEPP: That is right. 

TRIAL EXAMINER: Now, what period of time was that? 

YR. LEFF: That covers the end of '63 to the end of the 
backpay period, a bit more than the year. 

TRILL SXAMINER: What does that show? 

YR. LEFF: Your Honor,Mr. Plant,in Respondent's Exhibit 
18 comes up with 13 and a quarter men in Emeryville. 

Now, I would suggest that in the detailed computation 


that Mc.Plant made he arrived at a lower figure than there 


should be because he didttake into account the extent of shifty 
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TRIAL EXAMINER: Well, perhaps so much has gone in as I 
say I can't recollect. 


All right. We will take a few minutes andthen we will 


start off with our first witness for today. | 


{A short recess was taken.) 
| 


AL EXAMINER: On the record. 
MR. ROCHE: At this time General Counsel calls as a 
witness Lincoln Beck. 


Will you step forward, Mx.Beck, please. 


Whereupon, 
LINCOLN ERNEST BECK | 
was called as a witness by and on behalf of the General 


Counsel and, having been first duly sworn, was examined and 


testified as follews: 


DIRECT EXAMINATION 
Q. (By Mr.Roche) Would you state your name and address for 
| 
the reporter, please, Mr. Beck? | 
A. Lincoln Ernest Beck. 


Are you hard of hearing? 


Yes, sir. 


Were you formerly employed by Fibreboard Corporation? 


Yes, sir. 
And how long did you work for Fibreboard prior to July 
| 


st, 1959? 


A. Better than 24 years, sir. 
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Q. Dia you participate in the picketing of Fibreboard's 
Emeryville plant in August of 1959? 
A. Yes, sir. 
Q. Ana how frequently were you in the area of the picketing 
Guring August? 

Regularly, sir. 

Were you there every day or almost every day? 


Almost every Gav. 


Calling your attention,Mr. Beck, to August 10th, 1959, 


did you see Mr. Bradford of the Pulp and Sulfite Workers on 
or about that. date? 

Yes, sir. 

And where did you see him? 

At the northeast.corner of Hollis and 64th Street. 

Bnd where were you at the time? 

At the same spot. 

And what time of day was this approximately? 

Between the hours probably of 6:30 and 7:00 o'clock. 

TRIAL EXAMINER: Has it been brought out where he is 
presently employed? 

MR. ROCHE: No. 

(By Mr.Roche) Are you presently employed, Mr. Beck? 

am I now employed? 

Yes. 


Self-erployed,sir. 


351 


You are operator of the Lincoln machine shop? 
That is right, sir. | 
And where is that lecated? 


It is lecate@ in Pleasant Hill. 


Now, wnere was Mr. Bradford when you first saw him on 


August lOth, 1959? 


A. Mr. Bradford was in a discussion with Mr. Stumpf of, 


International representative of the Steelworkers, Mr. Lloyd 

Ferber, Business Representative of Local 1304 and Mr. Bradford 
| 

who respesented the Pulp and Sulfite workers International. 

MR. PLANT: I move to strike the answer as being non- 
responsive. The question was where @id he see Mr. Bradford. 
Q. (By Mr. Roche) Where was this @iscussion taking place? 

MR. PLANT: Just a moment. I haven't nad a ruling on my 
motion. 

TRIAL EXAMINER: Yes, I think that the objection is well 
taken. As I understood the question is where dia you see Mr. 
Bradford for the first time on August the loth. 

THE WITNESS: At the northeast cerner of 64th and Hollis 
Streets. 


Q. (By Mc. Roche) And what was Mc. Bradford doing at that 


time? 


A. He was in a discussion with Mr. Stunp£, Mr. Ferber, 


pertaining to their business. 


Q. Did you hear any part of this discussion? 
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I didn't hear it, no, sir. 

Were you present when that discussion ended? 

Yes, sir, I was. 

Ane, would you tell us in your own words what Mr. Bradford 
Gid after the discussion ended? r 
the discussion Mr. Bradford came out of the group 
into the street of 64th whereupon, I stopped him 
and asked him what they had dcecided to-do. 
Q. You may continue; go ahead. 
& asked Mr. Bradford what they intended to do and decidede 


to Go and he brushed off my answer and no answer and continued 


to go on by me and I blocked his way. 


Q. Did you come in contact with Mr. Bradford when you blockéd 


his way? 

A. Yes, I did. 

Q. Now, woule you describe for his Honor, the contact that ‘¢ 
you made with Mr. Bradford? 

A. Well, I blocked his way in that he was attempting to 
continue in the direction that he was headed and I took the ; 
attitude that if he wanted to go that way he could go around m 
and he didn’t decide to do that and I didn't make any effort 
to move out of his way. 

. Did you lay hands on Mr, Bradford at any time? 

A. No, sir. 


Q. Where were your hands? 
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A. In my pockets. 
Q. And what sort of contact did you have with Mr. Bradford; 


did you bump into him or what? 


A. It was a body bumping deal. IM. Bradford had made up 
his ming that he was going through there and z had made up 
my mind that I wasn't moving out of his way to let him go by 
so we came into this body bumping which consisted of him 
advancing and I would block him with my shoulders. 

The first time was probably a stopping action? the 
second time it was a more determined effort on his part to 

| 
go through and a more determined effort on my/part to stop 
hin. : 

The third time he was much more determined to go through 
and I helped him make up his mind; <I hit him ox bumped him 
with my shoulder whereupon he stumbled backwards out of one 
or both of his slippers and that was it. 


Q. What kind of slippers was Mr. Bradfora wearing? 


It appeared to be some type of a2 bedroom slipper. There 


no heel, just the toe covering type. 


Now, how aid this incident come to an end: how did it 


up? | 


It was cither the Chief of Police or the Sergeant across 


street on the northwest corner of 64th and Hollis, one of 


the other policemen hollered over to us to break it up and ge 


out of the area. 


os 


And did you 

I did. 

During this incident with Mr. Bradford, did he lay his © 
hands on you at any time? 
a. I don't think so. 

he bump you? 

We were bumping each other, yes. 
Q. Now, Me. Beck, calling your attention to August 19, 1959, 
there has been testimony in this proceeding that Mr. Parker 
and Mr. Banger approached the plant on that day. 

Were you on picket duty at the time? 
A. 2 was,sir. 
Q. And where was your station as a picket? 
A. At the entrance to the Fibreboard Products at 64th md 
Overland Street. 
Q. Were you at that picket station alone or with some other 
person? 
A. There was another person with me, yes, sir. 

Mr. Cornell. 


And who was, was with you? 


And who is Mr. Cornell? 


Q. 
A. Mr. Cornell. 
Q. 
4. 


Me. Cornell is the plant manager of Fibreboard Paper 
Products, floor covering division. 


Q. And hew long was Mr. Corre 11 with you at your picket 


station? 
A. Approximately 30 minutes. 
1 Q. And what did you and Mr. Cornell do during that period? 
I A. It was the purpose cf Mr. Cornell and nyselé, it was 
his Gesire to have the office personnei and the people that 
i he desired in there to pass the picket Line.! It was my duty 
to accept and help pick out the proper soe assisting him 
identifying his peeple to go through our picket Line. 

His peonie were what type of employees? 

Management people for Pibreboard Paper Products. 

And while you were there with Mr. cornell, aid you pass 
any employees into the plant? 
A. No employees, not employees or production type people. 
Q. I mean any of Mr. Cornell's people. | 
A. Yes. 
Q. Anda approximately how many people did you pass into the 
plant? 
A. As X recall, in fact I believe all of then entered in 
automobiles, and there was from two to maybe four in each car.| 

. i 4 

Z would say 20 to 25, guessing. 
Q. Now, approximately what time was it that you and Mr. 


Cornell started this procedure? 


A. Approximately 9:30. 


Q. And approximately what time did you finish with Mr. 


Cornell? 
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Approximately 10:00 o'clock. 
Now, at the time you finished with Mr. Cornell, what dic 
? 


>; he do? 


i A. He left and entered into the plant proper. 
«“ 
Nn 


ie Did Mr. Cornell have anything to say to you when he was - 
leaving you? 

1 A Except that it was his feeling that possibly the ones .« 
that had already pessed was the bulk of his people. So far 


as he Knew, he Gidn't know of any others that might come. 


» However, he did indicate there could be some more, and it 


i would be up to my judgment as to the best outcome. 


MR. PLANT: May I have the last part of that answer read 
‘ 


mt back? 


(The record was read by the reporter.) 

THE WITNESS: May I correct that, sir? 

It may bebetter to say that he wonld then leave it to me 
to identify the remaining people that might have to come 
through. 

Q. (By Mr. Roche) Now, after Mr. Cornell left the area, 
were you picketing by yourseif? 

A. Yes, sir. 

Q. And did anyone approachyou between the time Mr. Cornell 
left and the time Mr. Parker and Mr. Hanger appeared? 

A. What, six? 


Q. Did any people come to you to try to go into the plant 


541 | 
| 
} 
| 


| between the time that Cornell left the area and the time that 


2 


Mx. Parker and Mr. Hanger came? 
; | 


A. 1 don't believe so. 
Q. Now, when Mr. Parker and Mr. Hanger approached you, what 


did you do, Mr. Beck? 


A. I stopped them and asked them for identification and 
where they were going. 

Q. and did you receive any answer? 

A. I got a negative answer. Putting in words, there was an 


answer, but it was a brush-off answer. They indicated that 


it was none of my business, that they were going to go into 


| 
the plant. 


Q. Who was doing the talking, Mr. Parker or Mr. Hanger, or 
both? i 

The shorter man is Mr. parker. 

Did you place your hand on Mr. Parkex? 

Yes. 

And where aia you place your hand? 

On the upper part of his chest, or near his shoulder, I 
suppose. | 
Q. And which hand @id you place on him? 
A. It would be my left hand. 
Q. Dia Mr. Parker say or do anything about the fact that you 


had your hand on his chest? 


A. Yes, sir, he told me to get my hand off of him. In doing 


that, in very short order he told me -- 

Just a moment. The question has been 
answered. 
oe (By Mr. Roche) Did he do anything about the fact that 


your hand was on his chest? 


And aiterhe brushed your hand what happened? 4 
He brushed it off and asked me my name, and when he did 
that someone came in from my right side. I felt him go by, 
and I pushed off tothe side a little, and a man came in low ~ 
and struck Mr. Parker into the midsection. 
G. And did you know at the time who the man was who struck 
« 


Mr. Parker? 


At the time I did not, sir. 


Do you know now who it was? 


I do, sir. 

And who was 

Mr. Groulx, 

That is Mr. Richard Groulx? 

Dick Groulx, as I have heard him called. 

Did you know who Mr. Groulx was at the time? 
I did not, sir. 

Had you ever seen him before? 

No. 


During your discussion with Mr. Parker, did you 
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time signal with your head for someone else to come over to 
the area where you were standing? 

| A. No, sir, I did not. 

i Q. Did you signal with your hand for anyone to come over? 


A, I made no signals, sir. 


AS a picket, Gid you have any pre-arranged signal for 


sab oe hea canee ek nade oat en serach EE eS tie Sines Ot toy = 


coworkers or costrikers to come if you needed help? 

We have no signals, sir. 

How many times did you see Mr. Groulx genie Mr. Parxer? 
I observed one punch into the midsection. 


Did you know whether that was a right ox a left-hand 


punch? 


| 
{ 


A. I would say that it was a right-hand Sree I wouldn't 
be able at this time, except that I do xnow ithat he struck him; 
with the hand. I could not definitely say that it was the 
right or the left. 
Q. Now, after Mr. Groulx struck Mr. Parker what happened 
then? What did yon do or see? | 
A, After Mr. Grenulx struck Parker, my aay aon was drawn 
to across the street where I observed Mr. Arca approaching 


the area. 


Q. And where was Mr. Arca coming from? 


a a at a ee A Re Oe NO Oe 


A. He was coming from the southeast corner of 64th and 


Overland. 


Q. Did your watch Mr. Arca as he approached the group where 


i you were? 


A. I aid, sir. 


i Q. And tell us in your own words what happened then, as Mr. 


- | Area was walking toward the group. 


i AL Mr. Arca came Girectly into the scuffle, and he came in 


fromthe back, Mr. Hanger facing away from him toward the 
west, Arca coming toward the west. He reached around his body 
: and grabbed Parker and pinned Parker's arms to his side. 
TRIAL EXAMINER: Who pinnec Mr. Parker’s arms? 
THE WITNESS: Myr. Arca pinned Mr. Hanger's arms to his 
side. 
Q. (By Mr. Roche) And then what happened? 
z h AL fhe Emeryville Police Officers came in and took the man, 
awaye 
Q. Did you have Mr. Arca in your observation from the time 
that he approached the group until the time that he was taken | 
into custody by the police? 
| A. I did all the time, yes six. 
Q. Did Mr. Arca at any time strike Mr. Hanger? 
A. He did not, sir. 
Q. Did Mr. Arca at any time strike Mr. Parker? 
A. He did not, sir. 
Q. Did Mr. Arca at any time strike anyone in that group? 
He did not, Sire 


By the time that Mr. Arca came over to the group, how 
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| many people were present, approximately? | 


i A. Phere were approximately 30 people. It could be 30 


And do youknow where they ome from? 

They came from the -- the gathering of people generally 
“ was on the north side cf the street near the heater we had 
here for a trash cane 


There was a brazier there? 


Q. 
' A. yes, Six, in that area. 
Q. 


Now, Mr. Beck, you testified that youasked Parker and 
{i Hanger who they were and what their business was; is that 
i correct? : 

MR, PLANT: Objected to as leading. | 
MR. ROCHE: I will withdraw the question. 


Q. (By Mr. Roche) In reply to your questions, did either 
| Mr, Parker or Mr. Banger identify himself? 


A. They did not identify themselves. 


Q. Did either Mr. Parker or Mr. Hanger indicate what his 


| business was in the plant? 

A. They did not. 

Q. Did either Mr. Parker ox Mr. Hanger indicate that he was 
an attorney for the Fibreboard Corporation? 

A. hey did not, sir. 

Q. Now, Mr. Beck, if Hanger or Parker, ox both of them, had 


identified themselves as compeny attorneys would you have 
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passed them into the plant? 
Objected to as being immaterial. 
Sustained. 
It doesn't matter who they were. 
: ho: 
(By Mr. Roche) Mr. Beck, in the course of your activity, 
what did vow do, what was your practice when a 
proached plant er approached the picket Line? . 


MR. PLANT: Objected to as immaterial. 


PRIAL EXAMINER: Sustained. 


g. (By Mr. Roche) While you were performing picket duty at’ 


Pibreboard, Mr. Beck, were you ever approached by people 


testis 


wearing business suits? 


A. Yes, sir. 


Q. And what did you do on those occasions? 


MR, PLANT: Objected to as immaterial. 


| 
| 
| 


TRIAL EXAMINER: Sustained. 


MR. PLANT: Except as it relates to this specific occa~ 


sion. 


eM 
oO © 


ae ee 


TRIAL EXAMINER: Sustained. 


nN 
oO 


Q. (By Mr. Roche) When you were on picket duty at the 


Pibreboard plant, Mr. Beck, did you ask for identification of 


vo 
w 


any person who was trying to go into the plant? 


Nv 
N 


A. We had occasions to, yes. 
MR. ROCHE: No further questions. 


MR. LEFF: No questions. 
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CROSS-EXAMINATION 


| a little map which is in evidence here. 
I am going to show you Respondent's Exhibit No. 13, Mr. 
i Beck, Do you want to look at it a minute and get the layout 
i 


i in mind? | 


j 
 Q. (By Mr. Plant) Mr. Beck, let me call your attention to 
i 


You will note that it shows Overland avenue, 64th Street, 


and what I assume axe railroad tracks. 


A. It appears to be all right to me, six. 


‘ wexe they? 


7 

i 

| 

i Q. Now, when you first saw Mr. Parker and Mr. Hanger, where | 
| | 


| A. My first observations of Mr. Parker ané Hanger was near 
| 63rd and Overlan@. 
Q. In other words, they were in the area of 63rd Street and 
Overland? : 

That is right, sir. 

Are there any sidewalks on Overland? 

No. 

Just streets? 

Yes. 

So they were in the street? 

No, they were not actually in the street, six. They were 
ollowing down the side of the railroad track. 


. I see. Walking along the side of the street by the 


Yailxoad track, — 


And they were headed in what direction? 

They were headed in the direction of 64th Street. 
Which would be north. 

North, sir. 


Now, when you first saw them where were you? 


i which world be the southwest corner of 64th Street. 
. Q. at the southwest corner? 

At the er the Fibreboard Products, 

Oz 64th Street and Overland? 


And Cverland, yes, sir. 
a 


73} Q. Was there some sort of a sign in the area where you were 


standing at that time? 
i A. Well, we did have cur lockout sign there, yes. 
i Q. Were you standing near that sign; is that it? 
I don*t necessarily believe that I was right next to it, 
I would probably be in a little different —- 
A few feet away? 
Pardon? 
A few feet away? 
Yes, 
Now, when you saw Mr. Parker and Mr. Hanger approaching 
did you notice whether they were carrying anything? 
A. Yes, sir, they were carrying a briefcase. 


/ 
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Q. What was Mr. Parker carrying, do you rec@11? 


A. It was not a briefcase, 2s such. It was!cne of those 


@. and what was Mr. Hanger carrying? 


A, Mr. Hanger was carrying a more Gefined type of a brief- 
GC2asee { 


; 
i 
i 
i 
| 
{ 
portfolio type of carriers. : | | 
? 
\ 
| 
‘ 


Q. Were they dressed in business suits? 

’ They were, Sir. | | 
Q. Now, at what point was it that you confronted Mr. Parker? 
A. I confronted Mr. Parker as he made a corn as if to go 
into the entrance of Fibreboard Products. ! 


Q. In other words where he reached the point where 64th | 
Street goes on into the plant; is that it? | j 

A. Phat would be right, sir. 

Q. Were Mr. Hanger and Mr. Parker walking side by side, a 
were they one behind the other to some extent? 

A. Coming down the street? 

Q. Well, when you confronted them. 

A. When I confronted then, Mrs Parker was in tle lead. 

Q. And will you just describe exactly now, when you con= 
fronted them what you did; I take it that you put your hand 
on Mr. Parker's chest. | 

A. I don't believe that I necessarily put my hand on him 
the first time he came by, no. I am sure that the first time 


y questioned him. I just simply asked the question who they 
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’ were and where they were going. 


» Q. Dia you stand in front of him so as to bring him to a 


yes, Sir. 
What did you say to him? 
his name. I asked him their name 


or wnat they wanted. 


Mr. Hanger say anything? 
Hanger did not. 
i Mr. Parker say anything? 
He inferred to me that it was none of my business. 
| Q. I'am not asking you waat he inferred. I am asking you 


yj what he said. 


5 1 A. He said it was none of my business, that they were going 


} into the plant. 
: Did he tell you that they had business in the plant? 
Ho, Sixe 
didn't mention that? 
e did not, sir. 
How, when he said that what did your do? 
When he said that? 
Yes. 


What did I do? 
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I again asked him who he was and what tke wanted. 
| 
And what did he say? | 
I don't know as he answered that et all. I don't recall 
that he answered that one. : 
Q. Well, what point was it that you put your hand on his 
chest? 2 
! 
i AL When he continued, when he took off and made another 
' 


attempt to go on past me, then I raised ay hand and I said, 


"Now, wait a minute, who are you and what do you want?" 


0. And you placed your hand on his chest at that point? 
A. Yes, Sir. 


Q. And you said again, "Now, who are you and what do you 
| 


want"; is that it? ; : 
A. Yes. r | 
Q. And what did he say? - 
to 


A, He told me to get my hand off of him, and what was my 
name. He inquired my name. 


At that time was when he took out his portfolio — he 


| 
: 
: 


took out a pad of paver out of his portfolio and was going 


write down some information as to what my answer wonld be, 
when Dick Groulx came in and struck him. 
Q. Now, when he tock that pad of paper out of his portfolio, 


what @id he do with his portfolio? 


A. He had it in his arms as kind of a writing pad. He had 
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his portfdlio in his erms. He pulled out his pad and laidit 
on there and was making a motion -—- I wouldn't say that he 


had his pen yet or not. He may not have had his pencil. He. 


! was going through the motions of doing that when Groulx came 


in on him. 


in on him? 


wasthere a brazier made out of an old drum on that 
that area? 

Sire 

you point out on the exhibit, Respondent's Exhibit. 


13, where that was? 


t A. The brazier was about where you have it marked on there. 


b Q. In other words, it was the point indicated by the arrow. 


# which says 50-gallon drum brazier? 


SS 


A. Yes, sir. 

Q. And you mentioned a group of perhaps 30 men being there 
Where were they standing? 

A. They were congreyatedaround that particular area where 
the drum is located. 

Q. At what point did those men come over to where you were, 
talking to Mr. Parker? a 
A. I didn't observe them coming over at any time. However, 


they were there. I didn't observe the time when they did 


CONC e 
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You don?t know when they came? 
I dont know, Sire 
Were they standing around you and Mr. parker at the time 
Mr. Groulx entered the act? 
Yes, Sir. 
Now, when Mr. Groulx hit Mr. Parker -- let me withdraw 

» thet. 
How close were these men to you? they in a circle 
semi-circle, ox what? 
What men, sir? 


Themen that came over from the brazier 


the diameter of the site? 
Q. Give me approximately how far away they were from you 
and Mr. Parker. 

| A. Five feet, five or six feet. 


Q. Now, when Mr. Groulx hit Mr. Parker what did you do? 


{ 
i 
| 
} 
i 
| 
i 
| 
| 
| 
| 
} 
i 

| 

They were in close range. Do you wantime to give you | 
’ 

{ 


A. When Mr. Groulx hit Mr. Parker what aia I do? 

Q. ‘Yes, whet did you do? 

A. When Mx. Groulx went in and struck Mr. Parker I was 
shuffled to the rear, and I was crowded out of my particular 
position. I was behind the group more than I was right on 
top of it. 

Q. How did you get behind the group? 


A. The shuffling of the men to get in there to, I guess, 


get a better look. 
Q. Now, while this was going on, and your conversation 
f Mr. Parker was going on, what was Mr. Hanger doing? 
Will you give it to me again? 


ou were talking with Mr. Parker what was Mr. 


talking with Mr. Parker what was Mre Hanger 


A Mr. Hancer was just in behind. He was just standing 


there in behind Mr. Parker. 


i Q. Did he have his briefcase in his hand? 


A. Yes, sir. 
| Q. Which hand? 
A. His left, sir -—- excuse =F. May I change that? 
It would be on my left. It would be his right hand, sir, 


When Mr. Groulx hit Mr. Parker you backed away, is that 


When Mr. Groulx hit Mr. Parker I backed away? 3 
Yes. | 
I didn't back away. I was displaced from my spot where 
| I was. I didn't myself back away, no. 
Q. Well, you were standing right directly in front of Mr. 
Parker? 


A. Right, sir. 
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s 
Q. Who displaced you? 


i A. When Mr. Groulx came through striking the blow to Mr. 
Parker's midsection, at that time there was, because of the 
fact that Mr. Parker was hit in the stomach, doubled up, he 
wes driven back to a couple of steps; that increased the 
distance between Mr. Parker and ayseli. 

Q. Well, who came in between you and Mr. Parker? 

A. People from the sidelines. 

Q. hey crowded up that close? 


Well, they crowded me out of my particular Spot, yes, 
Now, when Mr. Groulx hit Mr. Parker what @id Mr. Hanger 
I don't recall as to Mr. Hancger's particular action. He 


made efforts, the -- he mace some effort to go to his assis- 


tance probably. What his intentions were, there was no move- 


ment on his part. I wouldn't be able to say what Mr. Hanger 


intended to do, no. 

Q. Did he hit anyone? 

A. I didn't see Mr. Hanger hit anybody, no, sir. 

Q. Did you see him put his arms around Mr. Groulx to 
restrain him? 

A. I did not, sir. 

Q. You were facing in that dixection, were you not? 


A. Yes, I was, sir. 
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Q. Would you say that that didn't happen, or simply that yo 


Gidn't observe? 


; A. I'didn't see it. I can't say that it couldn't happen. 


I didn't see it. 


time see Mr. Hanger:waving his brief 


to me, no, Sir. 
Did you see what he cid with his briefcase after Mr. 


i Groulx struck Mr. Parker? 


» A. No, sir. 


> 


# Q. Now, where was Mr. Arca when you first observed him on 
occasion? 
Woul@ you care for me to point it outon this map or 


: @escribe it? 


519. Wel} first describe it and then we will point it out on 


the map. 

i A. Mr. Arca was directly across the street at the eastern 
| side of Overland Street and 64th. 

Q. About at the cornex? F 
t As Around -— he would be on overland Avenue around the cor- 
ner at this point. 

Q. hat is he was on Overland Avenue at about its inter- 
section with 64th; is that right? 

A. I was with him on 64th Street, having turned the corner 


\ 


at 64th, if that would help. 
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Ane he was in an automobile, was he? 


He came from that automobile that was there. 


And when he got out of the automobile where was the 


, 
automobile? 


A, The automobile was at the corner and it hed made a turn 
on Overland Street. 
Q. rn other words, it had just tur rom Ovex Land 
Street? | 
A. It had just turned from 64th onto Overland. 

And on which side of the street was i? 

It was on the southeast side, right nere. 

Tt was on the east side of Overland? | 

East side of Overland, yes, sir. 

And it was heading south? 

The car would be heading south, sir. 

Now, did you observe Mr. Arca get out of the car? 

I first observed Mr. Arca in close enough to that car 


he would have come out of there. I did not see Mr. Arca; 
. | 


out of the cax, no, Six. 

You saw him coming from that direction: is that it? 

He was close enough to that car that r would say that he 
came out cf that car. 
Q. And at this time I takeit that cnaxre was a pretty large 
and closely packed group of men standing around Mr. Hanger 


and Mx. Parker? ! 
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I don't say that that crowd was closely packed, no, Sir. 


There was a crowd there. 


a 


well, it was closely enough packed that it edged you out 


of the disturbance and on my 
sir. 
facing when you saw Mr. Arca? 
I nae fechas east, Sir. 
You were facing east? 
East. 
On which side of this group of men were you? 
I would be on to the south side of the group. 


Were there men inbetween you and Mr. Parkerand Mr. ‘Hang 


at this point? 


A. 
Q. 


There may have been a couple. 


Now, will you just tell me again what you saw Mr. Arca 


do when you first observed him coming from the direction of 


that automobile after that? 


A, 


{ saw Mr. Arca approach from that automobile and headed 


s 


Girectly into that ares. 


Into the group of men? 
Pardon? 
Into the group of men? 


/ > 
Into that area where the scuffle was going on, yes, sir 


How did he get through the men that were surrounding? 
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That area was open, Six. 
They made way for him, did they? 


Pardon? 


Did they make way for him? 
Maxe way fox him. 
I don’t understand you. 


| 
| 
{ 
| 
H 
i { 
Did they make way fox him? | 
i 
| 
| 
! 
| 
‘ 
{ 
| 
Did the men make a path for Mr. Arca to come there? H 

| 


There was no path made for Mr. Arca. The space was there: 


i all the time. 


H 0. 
1 A, 


Now, Gescribe exactly what Mr. Axca did, 


He came directly into that area and immediately went 


astraddle with Mr. Hanger and pinned him. 


Q. 


Mr. Hanger was standing up straight, was he, or in what 


position was he? 


| A. 


ll wasn't standing straight up. 


Did he have his briefcase in his hands? 
Yes, sir. 


He still had his briefcase in his hands? 


i 
{ 
| 
: 
i 
{ 
: 
te could have been in stopped position. I am sure 
| 


J would say he had his briefcase in his hands, yes, sir. 


And it is your testimony that Mr. Arca pinned Mr. 


' Hanger’?s arms to his sides; is that it? 


A. 


I am testifying that Mr. Arca pinned Mr. Hanger's arms 


to his sides; is that what you said? 


Yes. 
i &, ZX have a 
youcover your 


an 

f 

“ee 
. 


Arca intervened, he wrapped 


s to pin Mr. Hanger's arms? 


e 


S$: 


x's arms were at his side. Mr. Arca's arms 


. se 


around pinning his arms to his body, around Parker, yes, 

Around Hanger you mean. 

Around —— pardon me, Sir. Hanger. 

And so far as you observed Mr. Hanger was doing nothing? 
A. I don't say that Mr. Hanger wasn't doing anything. He 
wasn't fighting anybody, if that is what you are talking 
about. . 
Q. Did Mr. Parker at any time call any names, call you any 
names? 
A. I don't know -- no, sir, he didn't call me any names. 


Q. Did he call anybody any names? 


A. Did Mr. Parker call anybody names? No, sir. What do 


you mean by names, sir? 
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Q. pid he make any reference to, if you will pardon the 


language, "fucking goon"? 

| A. That doesn't sound like anything I heard. ‘In fact, if 

{ you Will allow me, six, as far as any particular type of dis- 
cussion, unless that person at that time -- I aka not have 4 


any particular discussion, if it was directed 


If some discussion was directed to a different person I 
2 || may hear and get part of it, or pass it up. There was many 


{ 
| 
| 
| 
| 

exsonally I would get it. | | 
| 
| 
| 


times that I will not get a conversation unless I am directly 


spoken to. 

Now, with my hearing aid, I can get more of it. 4 
Q. What was your object in placing your hands on Mr. Parker's 
chest? | 
A. It would be my observation that the purpose of that was 
first intended as a gesture, "Now, wait a minute, and the 
forward motion of Mr, Parker wouid engage his body to my 
hand. : 

It wasn't a case of me grabbing or doing anything. It 
would be a gesture cf, “Wait a minute." : 
Q. Was it your purpose to stop him from ent ring the plant? 
A. It was my purpose tostop him to ask for identification, 
i yes, Sir. 


Q. Why did you want his identification? 


fle It was Mr. Cornell's agreement with Mr. Stumpf and mysel 
| 
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that people at that particular time entering the plant would 
be necessary for Mr. Cornell's business at hand, 

It was agreed by Mr. Cornell and Mr. Stumpf and myself 
there would be no production people or employees tothe © 
There would be no entrance of that type. 
rn 


Well, now, Your Honor, I move to strike the 
S 


answer as being not responsive, and giving conclusion 


I didn't mean that, sir. 
MR. ROCHE: General Counsel believes that it was respon 
Sive. 
MR. PLANT: It was not responsive. 


TRIAL EXAMINER: Motion denied. 


Q. (By Mr. Plant) You are referring to this conversation 


between yor and Mr. Cornell that you have already testified 
to? 
A. You are referring to what? 
Q. When you refer to an agreement between yourself and nee 
Cornell, you were referring tothis conversation with Mr. 
Cornell that you have already testified to. 

XI am sorry, Sir. 

You testified toa conversation you had with Mr. Cornellx 

Yes. 


Before Mr. Parker and Mr. Hanger arrived on the scene; 
XN 


that right? 
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The conversation between Mr. -- 
Well, now, just a moment.. Let me ask my question. 
I am Sorry. 


When you referred to an agreement between yourself and 


Cornell, Gid you refer tothat conversation; is that it? 


What conversation 
MINER: Do you uncersteand the question? 
THE WITNESS: I do not, Sir. 
MR. ROCHE: His answer has been misst ted to him. The 
witness testified to an agreement with Stunpt and Cornell. 


TRIRL EXAMINER: Just a moment. Let's start all over 


am Sorry, Sir. You have left me. 
MR. PLANT: Let me rephrase the question and I will 
can’t make it clear. 
THE WITNESS: Yes, Sir. 
(By Mr. Plant) You spoke of some agreement: -— 
Yes, sir. 
-- regarding people entering the plant. 
Yes, Sir. 
And as I understand it you said that Mr. Cornell made 
agreement. 


Yes, six. 


Now, when you refer to Mr. Cornell making that agreement,| 
| | 


are you referring to what he said during the conversation you 
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Ka@ with him before Mr. Hanger and Mr. Parker showed up? 
sir. 


is what you referred to as an agreement? 


you again, was it your purpose in placin 
ker?s chest and standing there in front 


a 


: from entering the plant until you were 


She purpose of my hand placed in that way was for indi- | 
i cating that I was asking him to stop and let me know wno he 
i was ana what his iness was, Sir. ° 

nad if his answer didn't satisfy you it was your purpes& 
to erevent him from entering the piant; is that 1t? 
A. That is right, Six. 
Q. cust as you had tried to prevent from Mr. Bradford ron 
coming down Hollis Street or, rather, 64th Street a couple of 
days before? 


A. No, six, I would not connect that two instances of havi 


the same meaning at all, sir. 


Mr. Parker at any time tell you that he did have 


Dusiness in the plant? 

A. He did not, sir. 

Q. How, as I understand it, during this entixe conversatio 
with Mr. Parker, Mr. Hanger said nothing? 


A. as far as I am concerned he did not, 
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MR. PLANT: I have no 


REDIRECT EXAMINATION 


Os (By Mc. Roche) Mx. Eeck, before Mr. Groulx struck Mre 


Parker, was there any physical contact between you and Groulx 
A. Prior to him : 

Yes. 

Yes. 


. Would you describe what that camtact 


Q 
A. The placing of the hand. 
Q 


. Now, I am asking you whether thexe was any physical con= 
tact between you and Mr. Groulx before Mr. Groulx struck Mr. 
Paxrker. 

In the fox of ah argument? 

just wondered whether you Coucnecirsaiion 
touched you. 
A. I torched him. 
Q. You touched who? 
A. Mx. Parker. | 
Q. Agreed. Let's forget about Mr. Parker. I-am asking 
whether your touched Mr. Groulx or Mr. Groulx touched you 
before Mr. Groulx struck Mr. Parker. 
A. Excuse m2, Sire I got the names mixed ups Mr. Groulx, 
I did not touch him. 


When he came from behind me, he pushed in to the side. 


I felt him brush me on the side, and I wasstationed directly 
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> 
82 


> 


e Parker. The motion of putting me aside would 


sition for striking a blow into Mr. Parker's | 


far were you displaced by Mr. Groulx's touch 


or whatever it was? 


aid at the time of this inci- 


Gent back in August of 1959? 


a hearing impediment at that time? 


| 
| 
i 


Yes, Sir. 
Q. Now, on cross—examination you mentioned a conversation 


you had with Mr. Cornell and Mr. Stumpé. 


en did that take place? 

That took place prior to the entrance of the personnel 
peosle,. 
Q. And would you tell us what was said in tht conversation 

tween you and Mr. Cornell and Mr. Stuinp£? 

MR. PLANT: Objected to as asked and answered. It was 
all gone into on direct, 

TRIAL EXAMINER: Sustained. 

MR. ROCHE: I beg your pardon, Mr. Trial Examiner. 

TRIAL EXAMINER: Yes, I believe this is repetition. 


MR. ROCHE: This witness was testifying on cross-examina 


« 


s) 
ca) 


| 
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to a conversation he had with Mr. Cornell. Tem asking him 
about a conversation he alluded to in his ereeeeemacion 
to a three-way conversation involving Stumpf, cornell, and 
Mr. Beck. 
State your guestion again. 

Q. (By Mr. Roche} Wenld ycu tell us the aeenes or the 
gist of the conversation you had with Mr. Stumpf and Mre 

| 
Cornell? | 
A. Mr. Stumpf and Mr. Cornell were in discussion of a pro= 
cedurewhereby Mr. Cornell could get his people intolenae 


plant that morning. 


He had business for them, and he wanted them in. ‘The 
| 
discussion between Mr. Stumpf and Mr. Cornell was the conclu- 
sion that that would be fine and dandy, provided ~- 


MR. PLANT: Just a moment. | 


TRIAL EXAMINER: Go ahead. 

MR. PLANT: I have no objection to the witness testifyin 
as to what wassmid, but T do object co his characterizing 

| 

what was said by the conclusion was or the result was. 

THE WITNESS: Yes, Sir. : 
Q. (By Mr. Roche) Just try to restrict Won, TE Beck, 
to the gist of what was aid by Messrs. Stumpf, Cornell, and 
youxself, : 


A. It is pretty hard to say it that way, but I will try. 


Q. You have already mentioned the gist of what Mr. Cornell 


Did Mr. Stumpf have anything to say, any comment? 


He agreed with mr, Stumpf, with Mr. Cornell, that r « 


elp identify his people, 


Anyt 


ning elise said in that conversation that you reczt 


Glready testified to that. 


See anything to be gained by repeating things, 


gO over cne thing once, 


Let's just ’ 


MR. ROCHE: I don't recall his mentioning it. 


TRIAL EXAMINER: All right. Very well, go ahead. 


Q. (By Mr. Roche) whet was Said about production workers? 


i A. That there would be no production workers 
through. It was agreed, 
MR. ROCHE: No further guestions, 
RECROSS=EXA YINATION 
Q. (Sy Mr. Plant) ell, now, just a moment, 


you say it was agreed, who said there would be 


workers allowed to go through? who said that? 


A. Mr. Cornell and Mr. Stump£, 
Q. They both said, in chorus, there would be 


Workers allowed to go through? 


allowed to ca 


) 


Mr. Beck. Whey 


no production 


ho production 
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It was agreed with Mr. Cornell. 
X don't want to know what was agreed. I want to know 
was said. 


Well, that is a long time ago, sir. 

I know it is. 

If you are asking ine whatthe words were, I will have to 

knowledge. 

Isn't what was said in substance, this, that Mr. Stumpf 
told Mr. Cornell that Hr. Stumpf was unwiiling to let any 
production workers in, and that Mr. Cornell said, "Ii am talk- 
ing about my men, the clerical pecple. Mr. Beck, I will rely } 
on Mx. Beck to identify them." 

Now, isn’t that the substance of it? 

That is good enoush for me, Sir. 

MR. PLANT: All right. 


TRIAL EXAMINER: Anything else? 


MR. ROCHE: Nothing further from the General Counsel. 


TRIAL EXAMINER: All right, we will recess until 2:00 


o'clock. 
(Witness excused.) 
(Whereupon, at 12:00 o'clock noon, a recess was 


taken until 2:00 ofcleck p.m., the same day.) 
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AETERNOON 
7 
2:00 pin 
EXAMINER SAHM: On the record, 
« 


our Honor, something has come to my atten- 


one of the earlier stipulations that 


a up to speak I recall thatMr. Plant 
there would be prior discussion, so I will si 


Plait first, and then stand up again 


ROCHE: The General Counsel now calls Carl Olson. 
PRIALSMAMINER: Would you step forward, Mr. Olson, to tha 
witn G an@ be sworn? 
d Whereupon, 
CARL OLSON 
was called as a witness by and cn behalf of the General 


Counsel and, having been first Culy sworn, was examined and. 


testified as follows: 


DIRECT EXAMINATION 


Q. {By Mx. Roche) You were copmeriey employed by the 
Finreboard Corooration? 

i A. Yes. 
Q. And as of July 31, 1959, how many years of service did 


you have with Fibreboard? 


| A. Thixty years and five months. 
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Q. How old are -- how old were you at that time? 
A. Forty-eight years old. | 
Q. Did you have a vested interest in the retirement plan 
at that time? 
No. 
@ do you know what age you would have to ke Ao order 


to get a vested interest? 


MR. PLANT: Objected to as calling for an opinion and 
conclusion of the witness on the retirement plan. 

TRIAL EXAMINER: Overruled. 

(By Mr. Roche) How old would you have to be? 


Fifty years old. 


Dia you participate in the picketing that took place 


Fibreboard's Emerville plant in August of 1959? 
A. Yes, sir. 
Q. Now, calling your attention to August 21, 1959, aid you 
witness a collision ketween the truck of Dave Arca and 


automobile entering the plant? 
I did not see the collision, but I heard it. 
About what time of the day was that? 
I would say it was 7:00 or 7:15 about. 
where were you at the time? 


x was on the south side of 64th Street, 


Is there a sidewalk on 64th Street? 


you do at that time? 


@ a bottle of paint in my pocket, and I took it out 


TRIAL EXAMINER: Yes, Mr. Reporter, please do, 


. 


(The record was read by the reporter.) 
(By Mr. Roche) What kind of bottle was this? 
It was a plastic bottle. 


About how large was it? 


Abort three by four, three inches by four inches, 


Approximately how many ounces would it hold? 

I would say about four. 

Did it have a cap on the bottle? 

No cap. I had a paper plug in it, made ofpaper. 
What did this bottle contain? 


Paint. 
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And what color paint was it? 
Yellow. 
And was it oil paint or some otherkind? 


Oil paint. 


At my home. 


Where had you cbtained this plastic bottle of paint? 


And when did you get this at your home? 


same morning. 


when you threw the plastic bottle at the car, did 


you hit the car? 


No, sir. 
Where did the plastic bottle go when you threw it? 
It hit under the car. 

| 
Did you observe any of the paint on the cax itself? 


No, Sir. 


Did you observe the paint anywhere else after you threw 


After I saw some paint on the street. 

Was it the yellow paint from your bottle? 

Yes. 

Did you throw anything else at that car on that occasion? 
No, Six. : 

Did you throw any other object at any time curing the 


picketing of the Fibreboard plant? 


A. No, sir. 
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-VaAStr wr 


SMAMINER: Were you asked and, if not, I would li} 
at the present time? 
rt pore A 


Tis WIIN Grove Valve and Regulator. 


mort mya weperce 
DRIAL EXAMINER: 


yuestions,. 
ROSS-EXAMINATION 
Mr. Plant) Mr. Olson, why did you arm yourself wit 


paint that morning? 


it is hard to say. I guess I wanted to do some- 


In other words you had in mind doing what you did? 

Yes. . 

And you were standing about 20 feet from the car when 
yor threw it? 


Yes, sir. 


And your aim was a little poor; is that it? 


My intentions were good but my aim was poor, right. 
Did you see any rocks thrown that morning? 

No, sir. 

So far as you knew nobody threw a rock? 

Z didn't see anyone throw a rock. 


Did you see anyone throw a piece of concrete at the 
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window of that car before it was overturned? 
A, No, Six. 
Q. When this crash occurre@ you weren't facing that 
tion? 

I was facing north. 

You were facing north? 

Yes. 

And you were on the south side of the street? 

Yes. . 

Well, how is it that you didn't see the crash? You were 
looking right toward it, weren't you? 
A. I might have looked at the car coming down from College 
Street. I might have turned my head towards the cast, I don't 
know. 
Q. You saw no objects thrown at any of those cars? 


A. No, six. 


MR. PLANT: No further questions. 


REDIRECT EXAMINATION 


Oss (By Mr. Roche} You indicated that you threw the plastic | 


bottle at the car from a distance of about 20 feet; is that 
correct? 

A. I would say 18 to 20 feet, yes. 

Q. Were you aiming at any particular part of the car? 

A, Yes. I aimed low because I didn't want to hurt anyone. 


No further questions. 


i 


9 
Ye 


| 0. 


| Bob Hughes were on the Same side of the car as you were; is 


RECROSS-EXAMINA TI ON 
_ (Sy Mr. Plant) gust one minute, please, 


The car was on its Side when you threw the bottle? 


it, were they, tip it o: 


Who was in that group that tinped it over? Did you 


There wasn*t anybody on yeur side? 

Yes, two people were on my Side, 

Who were they? 

Warren Jackscn and Bob Hughes, 

You Gidn*t see who the people on the other side were? 
I didn't pay any attention. I didn't see, 


By the way, the windows of the car, when you threw that 


fle of p2int, were they close@ or wera they open? 


I never noticed, 
MR. PLAT: No further questions, 
FURTHER REDIRECT EXAMINATION 


(By Mr. Roche) you mentioned that Warren Jackson and 


that xight? 
\ A. Yes. 
i Q. Were they close by where you were standing, on the south 
} side of 64th Street? 
} A. Yes. 
k Q. Did either Warren Gackson or Bob Hughes participate in 
: tipping che car? 
t A. No. 
MR. ROCHE: No further questions. 
TRIAL EXAMINER: You are excused. Thank y 

(Witness excused.) 
MR. ROCHE: I call Mr. Arca, please. 
Whereupon, 

DAVID ARCA 

was called as a witness by and on behalf of the General 
3 |, Counsel and, having been first duly sworn, was omnes and 
testified as follows: 


DIRECT EXAMINATION 


| Q. (By Mr. Roche), You were employed by Fibreboard Corpora- 


tion, Mr. Arca? 


Pardon? 
You have been employed by Fibreboard Corporation? 
Yes, I have been. 


And as of July 31, 1959, how many years of service did 


you have with FPibrehcard? 


would have required 


alling for an opinion and 


being secondary evidence 


mornt CYAMTMED 
PRIAL EXAMS: 


hol 
Recording secretary, sir. 
How long have you heid that 
Since 1954. 


Have you been a steward for Local 1304 at 


was that? 
to 1958. 


you served on the executive board of Local 1304? 


When was that? 
1952 to -=— since 1952 on. 


Have you served on the Local 1304 negotiating 


Up to the present 
Yes. 


iQ It has been stipulated in 


| you went on a leave of absence starting on July 13, 1959. 


Now, prior to duly 13, 1959, where were you working in 


the Fibreboard plant, what department? 


Paint department. 


And were you officially assigned to that department? 


Yes. 


Were you officially assigned to any other department 


prior te July 31, 1959? 
Yes. 
What other department? 
he main shop. 
And when were you assigned there? 
June 1958. 
And who made the assignment? 


Mr. Maffey. 
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Now, after June 1958, what percentage or what proportion 
your work was performed in the paint shop? 


about 90 percent. 


Did you work alone in the paint shop, or did you have 


redhelp. Then I got 


nsist of machinists, mechanics? 
ipefitters, riggers, whatever was required. 


led to return from your leave of 


Die you participate in the picketing activities at 


Fibreboard'’s Emeryville plant in August of 1959? 


Yes. 

Calling your attention to August 19, 1959, were you pre~ 
on that date? 

Yes. 

And where were you? 

At what tine? 

Well, say in the morning, the morning of August 19th. 

On 64th Street. 

Did you have your truck with you? 

Yes. 


What kind of a truck is it, Mr. Arca? 
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A 1946 Ford pickup. 

What color is the Ford pickup? 

Telephone Company green. 

Was the truck originally owned by the Telephone comenree 

Yes. 

Now, on that cate, on August 19th, did you observe a 
serics of automobiles coming along 64th Street towara the 

» Hl Fibreboard plant? 

Yes. 

Approximately what time was that? 

Approximately 7:00 a.m. 

All right. Now, would you tell us what you @id after 
you observed this line of cars heading towards the plant? 

| A, I got in my pickup, and I drove to the center of the 


street and stopped. 


Q. Anda when you stopped, how far were you from the first 


ear in the line? 

Several car lengths. 

And after you stopped your truck what did you do? 

XZ got out and lifted the hood. 

And then what happened? 

A policeman came over and told me to get that oat of 
there, and then I got back in and drove it to the othex side 
of the street. 


Q. Now, did you see a Mr. Lincoln Beck picketing on that 


Hho ew 
~Na - 


fr. Beck? 


QAom, 


that time? 
time you saw Mr. Beck? 
4nd what were you doing? 


Jast Standing,. 


What happened after that? 


A. ZI got in his Car, and we started to drive to Hollis 


Street, 

@- = What happened after that? 

A. Well, we made a left turn from 64th into Overland, an@ 
I saw Some activity or commotion on the Picket line, and saw 


two larce individuals who seemed to beassaulting our pickets, 


and I asked Jack to Stop the car —— 
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MR. PLANT: I move that the words “who scemed to be 
assaulting our pickets" as being a conclusion end a cha rac- 
terization of what he saw. 

MRe ROCHE: IZ will join Mr. Plant in that, 

{By Mr. Roche) Tell us what you sew these two indivi- 

gules Going. 

Well, you have to rephrase it, because that is wha it 
eppeared to me. : 

I looked in that direction, and I saw two large indivi- 
Guals. There seemed to be a lot of commotion, and I Saw a 


briefcase waving, and I asked Jack to stoo, and I rmover to 


where the people were, and I threw my arms around one of the 


| 
! 
| 


individuals. 
Which of the two individuals did you put your arms around? 
larger one. 


Did you know who he was at that time? 


Noo 


Did you later fina out who he was? 
Yes, 


Who was he? 


He was a company lawyer. 

And his name? 

Mr. Hanger. 

Did you, other than putting your arms around Mr. Hanger 


pin his arms, did you -= 
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moment. The witness hasn't testified 
hat he pinned his arms. 
TRIAL EXAMINER: What happened next? 


What happened next? 
group where the commotion was, J 


been in the courtroom here, 
Beck was testifying? 
TSBs WETNESS: 


incident in which they are 


Now, you were in your truck, you saw someone waving 


around 2 briefcase;. is that it? 


RIAL ZXAAMINER: All right. 
THE WITNESS: But I wasn't in my truck. 


in another car. 


TRINL EXAMINER: Well, whatever it was. I assume you got 


out of the truck: right? 

THE WITNESS: Yes, 

TRIAL EXAMINER: You told me that you saw this and that, 
I want you to tell us now everything that you saw and every-~ 
1 


thing you heard from that point on, and take it step by step, 7 


please. 
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THE WITNESS: vhen I got out of the car and ran oes 
to the picket line where the commotion was, and I threw ny 
arms around the larger of the two individuals, 
He tried to get away. He swung me around, and the 
policeman put his arms on my shoulder, and I let him aon 


Qe (By Mx. Roche) How Gia you put your arms around Mr. 
just wrapped them around, 


Yes. 


Did he still have his briefcase in his hand? 
strike Mr. Hanger with your fist? 


Mr. Hanger in any way? 


| 
| 
} 
| 
$ 
| 
| 
i 
} 
Did you pin his arms in doing so? | 
' 
H 


Mx. Parker in any way? 
see Mr. Parker struck? 


see anyone strike Mr. Hanger? 


Now, calling your attention to august 21, 1959, were you 


| 
present at thea picketing location on that date? 


A. Yes. 
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rve a caravan of cars heading west on 


you observed the caravan? 


your track with you at that 


tell us what happened after you saw the 
What dia you do? 
I got in my truck. I dxove up 64th, 


and aporoximately one-third or one-fourth the distance wthe 


block I stopped at the left center, which would bein their 


line of travel. 

Q@. And then what happened? 

Ae The ‘first car drove arcund my track to my left, his 
rignt, and went into the plant. 

I then moved my truck to eliminate the space between my 
truck and the second car, and I stopped about one-third car 
length from the second car, and stopped my truck. 

Q. pid you turn off your engine? 
A. No. 
Q. Did you put on the hand brake? 


A. No. 
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Did you have the foot brake engaged? 
YesSe 


What haspened then? 
end of my 
“tr got out of my truck to argue with then. 
Tell us what happened after that? 
Some people began to rock the car, and someone said to 
get my truck out of there, so I backed to the south side of 


64th Street. 


Q. Did you 


4 


No. 
; 
After you backedyour truck, did your observe the car at 


The car was on its side. 
Excuse me. The car was on its side? 


Yes. | 


Now, after the two cars -- after your truck ana the car 


collided, was your engine still running? 


Yes. 


Do you know whether the engine of the car was still 
running? 
A. I con't believe it was. 


Q. Do you know that it wasn't? 


have any ; arrangement with other people who 


caravan of cars so that they could tip the car 


immaterial. 


purpose in blocking or 


the caravan of cars? 


Which one? 
first, the incident where 
of the road. 
sk them now not to go into the plant. 
in stopping the caravan of cars 
to stop them Be 21st? 
I was hoping we would have the same success. 
The same success as what? 
&s the 19th incident. On the 19th they didn't go into - 
the plant. 
yon got your car away from the caravan on the 19th 


@id you talk to the drivers of these cars? 


A. Some of the people talked to them. I had to move my 


car. The -policeman on the ~= he ordered me out. 
Q. Did the caravan of cars enter the plant on the 19th? 


A. On the 19th? 


Q. Yes. 
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‘A. Mo, not on the 19th. On the 21st. 


Q. On the 19th did any of the cars in the caravan go into 
! 
the plant? 
. | 


No. 
on the 21st did all of the cars go into the plant? 


DLL the caxs except the secona care 


Phat was the car that was tipped? 


But those people walked in later. 
Were you present during the 1957 negotiations between 
| 


Local 1304 and Fibreboard? 


Yes. 
And did these negotiations include discussion of] the 
retirement plan? 


A. Yes. 


Q. What was the oxtcome of the discussions? 


MR. PLANT: Objected to as calling for an opinion and 


conclusion of the witness. 
MR. ROCHE: The witness was presence 
MR. PLANT: I don't care whether he eo ae oF not. 
fo ask him what was said is one thing -- or to ask hin to 
identify an agreement reached is one thing, but to ask him 
what was the outcome is another thing. : 
MR. ROCHE: I will rephrase it. i 
Q. (By Mr. Roche) Mx. Arca, what discussion took place at 


the 1957 negotiations with respect to a retirement plan? 
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was said about the date it would go 


“ 


January, 1958. 


members? 


Ae Those members — 


THE WITNESS: — are manbers who were over 60 years of 


wwe 


age who would havefive years from January 1958, before they 


would be compelled to retire. 
RIAL EXAVAINER: Is that in the contract? 


Your donor. It reads differently. 


Well, I didn't know what this was leadi 


¥ 


MR. ROCHE: Well, Your Honor, the contract does have twa 


clauses which are applicable, Your Honor, and < have a 


notation on then. 

On page 17 -- excuse me. 

YRIAL EXAMINER: This is the -- 

MR. ROCHE: Fibreboard retirement plan. 

TRIAL EXAMINER: Page 17? 

No, page 32, peragxaph 17. 
" RIAL EXAMINER: Yes. 

MR. ROCHE: Also on page 33, paragraph 13 _— excuse me. 
Paragraph 18. : 

Now, these sections of the Fibreboard retirenent plan 
provide for deferred retixement in certain instances. The 
plan doesn't make any attempt to cover all of the possible 
instances where deferred retirement would be appropriate. 


This witness is testifying to a particular type of 
deferred retixement which was discussed at the negotiations, 
and applying to Local 1304 members who were over 60 years of 
age. : 
MR. PLANT: ‘There is a clause in the contract dealing 

; 


specifically with that situation. 


TRIAL EXAMINER: Point it out to me, please. 


MR. PLANT: Yes. 


subdivision here. 
Paragraph (b). 


TRIAL EXAMINER: Paragraph (b)? 


{¢ will be found in Section 17, and let meget the specific 
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Yes, Section 17, on page 32. 
All right. 


Let us suopose a person did not 


yet attain the age of 65 but had attained the age of 60 as of 


1e normal retirement date? 
"The normal retirement date shall 


calendar month elected by the parti- 


following e attainnent of age 65, but not later than 


~ 


of the calendar month next following the 


the fifth birthday subsequent to September 1, » 


EXAMINER: i me a specific example. 
have got several of them in the 
see here. 
TRIAL EXAMINER: txving to visualize this in terms 
of specific dates. 
We will take a hypothetical date. Frankly, I suppose 
2 I sat down here and studied it for some time I know I 
would figure it out, but I WaCeO see how this works. 
MR. PLANT: Bear with me one second, please. 


You take Mr. Florin Bennett. Mr. Florin Bennett's birth 


Gay was -~ let me see here just one second ~~ November 10, 


1894. 


TRIAL EXAMINER: 
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MR. PLANT: Yes. 


pulsory retirement date -- just one second here now until I 
find him -- was December 1, 1962. 
Now, that was the first of the month following his fifth 
artter September 1, 1945 -— & mean January a 1958. 


In other words, I overicoked poi to Your Honor 


’ 
Now, according to the way we read this plan, his com- 
4 
| 
{ 


paragraph -- where does it refer to the unit eligibility 
date? Oh, I see. 

‘Tf you will read (ce) of Section 17, on page 32, it says, 
"For a member eligible to Soreiousnes in the plan aac 
Section 6(d), the normal retirement date shall be aebaratned 
uncer the foregoing subsectionsof this Section 17 suostituting. 
for September 1, 1945, his unit eligibility date provided for 
in Section 6(d)." 

Now, the unit eligibilitydate was January 1, 1958, as 
you will see in Section 6(d). 

TRIAL EXAMINER: Section 16? 

MR. PLANT: Section 6(a). That is on page 16. 

So that we substitute January 1, 1958, for Sentenber l, 
1945, in that first section you read. 

TRIAL EXAMINER: Section -- subsection (d)? 

MR. PLANT: Yes. You will substitute that gates 


Now, Mr. Bennett, the first of the month following his 


£igth birthday, subsequent to January Ll, 1958, was December 


EXAMINE: Gidntt follow you there. I assume 


ell out <- that is seven men involved 


ell it out as to how 


have to @o, Your Honor, is 


eligibility cate, and he had 


the first month following his 
1962. 
FRIRL SMAMINER: Well, five birthcays after January 


De 


aR. 
He was born when, in April? 
he was born November 10, 12894. 
He was born November 10th? 
MR. PLANT: Yes. 
TRIAL EXAMINER: What would the five birthdays, as I 
see it, supseguent to January 1, 1958, take him out to? 
MR. PLANT: November 10, 1958, November 10, 1959, 
November 16, 1960, November 10, 1961, November 10, 1962, and 
is compuisory retirement date therefore was December ist of 
19 <-- 


TRIAL EAAMINER One month following -— 
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MR. PLANT: The first of the month following the fifth 
birthday. 

TRIAL EXAMINER: I suggest you spell them out for the 
seven people for me because I assume you are ming to suggest 
in your brief what you feel the dates with respect to the seve 
men should be. i 

MR. PLANT: Well, we have them right in our answer. 

TRIAL EXAMINER: It is in the answer? 

Yes. 

TRIAL EXAMINER: For the seven of them? 

MR, PLANT: Yes. 

TRIAL EXAMINER: All right. 

(By Mr. Roche) Mr. Arca -- 

MR.PLANT: I will cover it in my brief, 


TRIAL EXAMINER: Yes. 


iS Now, with respect tothe parol evidence rule, I can't see 


m7 |} at all how you can bring in this evidence. It goes to a 
Bs material part of a written, very formal type of -- solformal 
9 that it is difficult to understand -= spelled out retirement 
plan. 
I just don't sce it. 
MR. RCCHE: Well, the General Counsel would Like to be 
heard on this, Youx Honor, please, 
TRIAL EXAMINER: Very well. 


MR. ROCHE: General Counsel contends and can prove 
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that during the 1957 hegotiations the Parties arrived 
@n Oral agreement that -- 
When was this agreement arrived 
ER. ROCHE: 1957 negotiations, 


That was the one preceding this 


MR. ROCHE: 


TRIAL EXAMINER: 


No. 


TRIAL EXAMINER: On July 31, 1959, is that the contract™ 


you were speaking about? 

MR. LEFP: No, 

“R. ROCHE: No. There was another contract, 

The is67 negotiations were for a contract which would be 
from 1957 to 1958, Then there were negotiations which led to 
the contract which Was in existence at cae time of <= 

TRIAL EXAMINER: Now, this parol cvidence that you want 
to introduce, this arose during the contract preceding the 
contract which I have to interpret here? 

MR. ROCHE: Yes, 

TRIRL EXAMINER: Andyou want to Carry that into the 


Succeeding contract? 


MR. ROCHE: ‘the General Counsel contends that the parol 
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evidence rule is not applicable here. I want to be heard. 
TRIAL EXAMINER: Go ahead, 
MR. ROCHE: During 1957, the 1957 negotiations, the 


parties reached an oral agreement that Local 1204 would hence- 


fcex January 1, 1958, 


in existence a retirement plan written, printed, reduced to 
: | 


writing, and already applicable to other employees of 
Fibreboard. 


The written pian that was in existence at the tine of 


the 1957 negotiations did not represent an integration or 


writing of the oral agreement that had been attained between 


i 


Local 1304 and Fibreboard,. 

It was an already existing plan. The parties! oral agree 
ment stated in effect, "We wili adopt this plan or a very 
similar plan for Local 1304, and we will also provide that 
individuals who are over 60 years of age as of ganuay 1, 1958, 

. | 
shail be allowed five years, that is until January L, 1963, 
before they have to retire, before they have a compulsory 


retirement date." 


This is what General Counsel contends, that we have here 
an oxal agreement which happened to include by reference a 
prior existing retirement plan affecting other employees. 


TRIAL EXAMINER: I am not going to allow it, but I am 


rw 
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record, and rather than an offer 
© allow you to make a record with respect to 
going to consider it, I am telling you, 
otherwise. 
formal Goecument. AS a matter of fact, it} 
union wasn't well advised when they were 
agreement which was 
| 
It seems to me that it is the old story, particularly in | 
hat is -- I mean this isn't just an ordinary docu- 
is retirement plan, and the union was not well 
advised, or they Gidnts have for expert advice to have this 


thing put in writings - { 


rt is the old story, either by codicil or an addendum, ox 


something or ether to this, which is in effect a contract, 
the retixement plan, and I just can’t sce it. 
You can make your record, any record you want. 
MR. ROCHE: I would like to say one further wor d. 
The General Counsel not only contends that the parol 


evidence rule doesn't apply here, becanse the agreement 


between the parties was oral and happened to include by 


| 
. 
| 
| 
| 


reference a pre-existing agreement —~ 
TRIAL EXAMINER: What kind of agreement is a pre-existin 
agreement? 


MR. ROCHE: A written retirement pian. 


o 


ity) 


ene + eer, ene a 


RIAL EXAMINER: What abovt this pre-existing retirement 


plan, was that in writing? 
is 5 


MR.ROCEE: Correct. 
TRIAL EXAMINER: Does that have that type of clause in 


MR. ROCHE: Which -=- 


[TRIAL EXAMINER: The one yor are speaking about that 
they 
MR. ROCHE: What General Counsel contends the oral 


agreement is is that we will adopt the retirement plan already 


in existence for other employees, with these modifications, 


these changes, and these modifications and changes agreed 


wpoen orally, and part of the original oral agreement between 
these parties was that men over 60 as of January 1, 1958, 
would be allowed until January 1, 1963, before they would be 


required to retire. 


TRIAL EXAMINER: This is an oral agreement which refers 


to another oral agreement which you want to incorporate? 

However, you have nothing in writing to show that this -- 
is that correct? 

MR. ROCHE: There was no recordation of the oral agree- 
mont at the 1957 negctiations, correct. | 

@RIAL EXAMINER: You have a parol or oral agreement with 
respect to 1957 negotiations which refers back to another 


| 
oral agreement? 


one was in writing. 


RIAL EXAMINER: Which one was that? Are you producing 


MAMINER: Why not? 


very similar to the basic retirement 


TRIAL EXAMINER: I asked youif you had anything in writing 


which was incorporate? orally. You don't follow me. What is 
this you 
1957, Fibreboard had a retirement 
employees, that is employees other than Locai A 
employees. 
During the 1957 negotiations, General Counsel contends 
the parties reached an oral agreement whereby Local 1304 would 
participate in a retirement plan, and that one of the provi- 
Sions of that plan would be what we have spoken about, to take 
care of men over 60 as of January 1, 1958. 
TRIAL EXAMINER: That is what I say, this is all oral. 
E correct, there is moenac in writing? 
MR. ROCHE: This is all oral, except they were incorpora-| 
by reference a writing that alresdy existed, 
TRIAL EXAMINER: Where is that writing? Are you going to 
produce it? Are you going to identify it? 


MR. ROCHE: ie can ask for it to be produced. I don't 
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have the prior agreement myself, 


(RIAL EXAMINER: At this stage all I hawis your repre 
anemone There is an oral agreement referring to a prior 
written agreement which is not in evidence here spice co 
not propose to introduce in evidence, ane I assume that that 


: one | ; 
yritten agreement would bear out your contention with 
! 
people who have reached, what 
MR.ROGHE: No. General Counsel is not contending that 


the priox written agreement had a specific provision for 
men who would be over 60 on January 1, 1958. 


This waS a concern of the individual parties in this 


The Union said, "Look,we have some men who may not have 


enough time in to qualify." 


And the company said, "For those men, we will let them 


. have five years beyond the effective date of the retirement 
| 


plan." 


@RIAL EXAMINER: 1 wouldn't permit’ that. I thought first 


that there was some written provision providing that men who 


were over 6G years of age on January 1, 1958, would be able ta 


work fiveyears mere in order to qualify. That is what it 


comes down to; right? 


MR. ROCHE: Right. 


TRIAL EXAMINER: Would be able to work five years after 
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1958, in order to qualify, 
I may have -- r have evidently mis under stood you 
State it to me Clearly, but I was under the 
* You were referring, YOu spoke about incorporati 
it was incorporation to a prior writing of 


was in some plan Or some retir 


then when I asked you about incorporation, 
meaning to me incozporation of a writing, and 
you if it meant YOR were trying to incorporate 
egreement into a Present oral agreement, and i 
to me that that is what you are attempting to do. 
ER. ROCHE: No. I would like to make a comparison for 4 
Your Honor that r think is valid, 
Zi we prt the case of a small employer and a small uni 
attempting to reach a contract for a certain building tradesr 
they could reach an oxal agreement that they would adopt the 


» 


SE be, Say, ten cents an honr less, 


20 Lam szying this is 92 oral agreement, and jt is a com- 


18 .| maSter contract of the AGC, except that their Pay scale would 
H 
! 


plete agreement between the parties, 

It refers to a pre-existing, printed contract, perhaps 
binding on other Sarties ~- 

TRIAL EXAMINER: That is where you lose me, 


I think I understand you, and then when 1 ask you about 
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the pre-existing written agreement, I asked you if that pre- 
existing agreement will be produced here so that I cah examine 
it to find out whether what it says in there bears out your 
point, namely, that there was a similar writing with resnece 
to a Similar situation in this prior written Reoren 

MR. ROCHE: I£ YourHonor would consider the conpexison 
of the small employer and the small union, the aon Meee 
and the snail union are Aapsehne Ee existing area contract 
of the AGC, but with the provision that the wage scale would 
be ten cents less. 

Now producing the Breaiconcracs of the AG wouldn't show 
that they had made this agreement on a lower wage scale. 

TRIAL EXAMINER: My answer to that is thet the law and 
the reason behind the parol evidence rule is a very sound 
rule. : 

It has been built up over the years, and when you set a 
very formal type of situation -- take youx small enployer and 
your small union. It seems tone thet for them to sit down and 
write out that the wage scale shail be governed by the area 
contract of this evidently large employer-union group, insofar 


as it applies to us, that is ail that is necessary. 


You come in with a writing. 


However, anybody entering into the retixement plan, I 


think it is of utmost importance. I can't imagine a fringe 
benefit fox the laboring man anything that would be more 
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important as a retirement plan, and to set up something orally 
| 


I cantt envisage it. 


The only thing I can say is that union people, not being { 
; 


y 


lawyers, dicntt ek iegal advice, and I think it would cause 
it would be chaotic if we would allow agree~ 
this retirement plan, to be altered 
of evidence that you seek. 
General Counsel contends that this evidence 
will not alter or modify, but will clarify this contract. 
Examiner's attention to the contract, 
3, paragraph 18, and also paragraph 17 on page 32. 
Now, in paragraph 17 it states, “Each member shali be retixed 
on his normal retirement date unless his retirement has been - 
jeferred in accordance with Section 18." 

Then turning to Section 18, we find that there are pro- . 
visions in the contract for deferring the retirement date of 
certain ind@ividuais, without going into details about all the 
possible cases, about all the possible instances where retire- 


ment conld be deferred. ‘ 


Tre General Counsel is maintaining here that we have one 


instance of a deferred retirement, certainly not spelled out | 


in the contract, because none of the types of deferred retire 


ment are spelled out. 
RIAL EXAMINER: I thought that Mr. Plant said that 


subsection (b), along with subsection (¢) of 17 on page 32 
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took care of the type of situation you are attempting to alter 
MR.ROCHE: If you note the second sentence in paragraph 


17, “ALL of the subsections apply to normal retirement dates," 


refers to deferred retirements. | 
| 


Deferred retirements General Counsel contends are what we 


are talking about for these seven employees, 


It was a deferred retirement. Deferred retirements are 


mentioned in the contract but not clarified, and I believe 

| 
oral evidence is admissible a fortiore because we have two 
documents, one already received in evidence and one you have 


deferred ruling -- 


| 


TRIAL EXAMINER: Which one was the one that I deferred 


ruling on? 
| 


MR. ROCHE: Union's Exhibit No. 16, I believe it is. 
| 


These documents originated from the Employer -= 


TRIAL EXAMINER: Let me see Union's Exhibit No. 16, please. 


MR. ROCHE: -=- and confirms what General Counsel imaintaing 


about the retirement date ofthe seven men. 
It is a writing. The other document already received is 


i 
4 
1 
q 


a writing. Both of thom throw light on and both of them 
Clarify and both ot them explain the deferred retirement clearly 


set forth in paragraph 18. 


MR.PIANT: Well, there is not the lease thing ambiguous 
| 


———————SEE 


about either paragraph 17 or 18, Your Honor. : 
| 
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Paragrapn 17 says what the normal retirement date shall 


be, and it says the normal retirement date of both men and 


| 
1 
| 
are members on September lst, or who became members | 


follow those subparagraphs. 
it at all. Paragraph 
the Board of Directors, 
member, a member may remain SES 


in active employment after his normal retirement date for a 


TRIAL EXAMINER: That is where youare reading from -- 


%R. PLANT: That is 18. That is deferred retirement. 


normal retirement date within certain limits. 

TRIAL EXAMINER: Suppoze they decide to defer an employee 
what is the usual procedure after the board of directors have 
done that, to notify the employee who is being deferred? 

MR. PLANT: I can't answer that. He is certainly noti- 
ZieG, but the normal -- 

TRIAL EXAMINER: How is he notified? 

MR. PLANT: I can't answer that. 

TRIAL EXAMINER: You don't know whether they send him a 
letter, whether there are minutes of the beard of directors? 


MR. PLANT: Well, there are certainly minutes of the 


eters 


Ae rr ne nee 


tt ney 


~ 423 


board of directors, but how they notify an employee I can't 


say. I don't know. I never asked. 
MR. ROCHE: AS a final word, the General Counsel would 


like to state that he is not secking to modify or alter the 
retirement plan through cral evidence, 


for deferred retirement, and the 


General: Counsel is attempting to show that deferred retire- 
ments were granted to seven individuals who are involved in 
this case. ; 

MR. PLANT: By the board of directors of Pibreboara? 
That is the only way they can be granted, 

MR. ROCHE: By agreement between top management ana the 
union, a special provision was made. 

TRIAL EXAMINER: When was that and where? 

| 

MR. ROCHE: The 1957 negotiations, and confirmed by 
letter in 1963, and confixmed in 1965, the 1965 negotiations, 
by the writing you have before you. 

MR. PLANT: It was not confirmed by letter in 1963. In 
1963 I was -- 1963, what are you talking about? You mean 
1965, :ithat letter I wrote Dempster? 

MR. ROCHE: Yes. 

MR. PLANT: I was frantically trying to get together some) 
basis fox including back pay, and I included some erroneous 


dates, and that is what he is referring to. 
| 


MR. ROCHE: Why is it, then, that the erroneous dates 
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5 


the seven men that we contend are correct? 

I wrote him a letter enclosing the schedule 
which contains some erroneous dates. 
itsel= is not competent to vary the 


the plan. 


directors of FPibreboart 


It was granteaé in 1957, in the 1957 negotia- 


. v 


Before the plan went into effect? 

, ROCHE: Yes. Whe promise was made by management thas 
employees who were over 60 years of age as of the effective 
Gate of the plan, January 1, 1958, would be allowed until 
dannexry 1, 1963. 

TRIAL EXAMINER: AS a matter of fact, if this is an offer 
you are making, I believe it is directly contrary to, I believ 
Section 43(a) of the Rules of Federal Procedure, by which an < 
offer should be made. 

You are stating it in terms of conclusions, so I would 
suggest when we get back here Monday morning that you have 
written ont an offer, and I don't want these nebulous letters 
and high management officials. 


ZI want names. I want dates, and I want all written 
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material that you are depending upon. I want you to bring in 
that letter that Mr. Plant wrote, and then you go onions 
record, and you make a narrative type offer, and I shggest 
that -- 3 


MR. ROCHE: Mr. is already in evidence, 


TRIAL EXAMINER: ALL xvight. Bring it all eagetnes then, 
here, and we will -- well, I am now going to read fron a 
Board decision, 

"We are cognizant of the following circumstances in 
connection with the Respondent's offer of proof, Tt was 
couched in general and conclusionary terms and failed to recite 
the identity or description of the witnesses, or other evi- 
dence to be introduced by the Respondent. : 
“Further, the offer did not delineate the nature, content 


ox scope of any such prospective evidence with any degree of 
| 
-exactitude. 


"Indeed, the form of the offer more nearly approximated 


a bare contention by the Respondent rather than an offer of 


proof. 
“For these reasons, we find that the Respondent 's offer 

failed to satisfy the standards of specificity required by 

Rule 43(c), Rules of Civil Procedure for the District Courts 


of the United States. The act, in Section 10(b), requires 


that any proceedings under Section 8 shall be conducted, so 


ates v Aaeter mangers soe cane. 
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far as practicable, in accordance with the rules of evidence 


£ Civil Procedure." 


that I feel that it applied 
Pay proceedings. 


et 43(c) an@ you frame 


‘ 


written agreements, the high 
oiiicials of the tnion by neme, where, the dates, and so on 
and so forth,and anything else, In otner words, that it be 
Zacts, not conclusions or contentions. 

And that you be prepared at 9:30 on Monday morning when 
we come in here to do that so r can pass upon it, whether or 
not what is my present thinking of what ZI hearde here is not 
acdnissible, 

And I want Mr. Plant to be prepared to argue as to why 

it dcesn*t pertain, and that this evidence, here, 
should not go in. 

z suggest at this point that you leave that and have any 
Witness available, or this witness, if you require him, after 
I have made my ruling on Monday morning, so that in the event 


I grant the offer of proof that you have your witness here or 
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witnesses here to testify with respect 
So let's pass this aside. 


MR. ROCHE: The General Counsel would like to state for 


| 
the record that up until now he hasnot made an offer of 


| 
proof. 


VTRIE RD 


TRIAL EXAMINER: f ac agree with me. 

MR. ROCHE: I was engaging in legal argument? and I 
would prefer to make an offer of proof xvight now, and Go it 
by interrogatories, and the rules say that we may make an 


offer of proof by interrogatories. 


TRIAL EXAMINER: That is a matter of discretion. I pre- 


fer to have it done. We will leave that right now, and any- 


thing further you have with this witness you can pass on toe 
MR. ROCHE: Your Honor, might we have leave to record a 


fewquestions and answers of this witness who will not be avai 


able :to us on Monday? 


TRIAL EXAMINER: I think that is the risk you will run. 

Well, I thought this witness was one of your prime wit— 
nesses with respect to this. : : 2 

MR. ROCHE: No. He is not. He is one of the witnesses. 

TRIAL EXAMINER: I suggest that you make an arrangement 
to have him here. ; : 

MR. ROCHE: Do I understand that Your Honor iis declining 
the request to ask a few questions on this subject? 


TRIAL EXAMINER: Yes, on this subject, and we will pass 


on this to Monday. 


MR. HY How about Mr. Leff? 


MR. LE have no questions. 


' 
MR. ROC: Very well. I have no questions at this ae 


CROSS-EXAMINATION 
ention now to the 19th, 
rr pickup truck out into 4 


midele of the street, and I will refer you to Respondent's 


Exhinit No. 13. 


SET 


Have you been looking at it? 


see. 


Yes. 
The layout is clear to you, is it? 
Yes. 


Now, you Saw a line of cars approaching the plant down 


— 


ZolLis Street -— I mean down 64th Street; isthat correct? 


Q. And those cars I take it were traveling along 64th in a 


westerly direction; is that right? 


your truck parked at the time? 
It was parked on 64th Street. 
It was parked on 64th Strect about how far from the 
intersection with Overland? 
A. Maybe a quarter of the block up, cast. 


Q. About a quarter of the way from Overland to Hollis; 


rot 
ener renee cee eran 
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tO 


that right? 
A. Yes. 
Q. And it was facing in what direction? 
Bast. 
Facing east? 
Yes. 
An@ it was on the right-hand side of the street? 


| 
No, I believe it was on the left-hand side of the street, 


: 
You were on the left-hand side of 64th Street? 


Yes. 


Q. In other words, you were parked cn the wrong side of the 


street? 
A. Yes. 
. | 
Q. Where were you standing when you observed these cars 


approaching? 


A. Right near the truck. 


Q. And when you first observed these cars approaching, where 


| 
was the lead car with reference to Hollis Street? 


Just entering G4th Street. 

From where? 

Coming down 64th Street. 

It was just entering 64th Street? 
Well, past Hollis. 

It was past Hollis? 


Yes. 
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oe 
In other words, it had passed Hollis when you saw it? 


Yes. 
Now, tell me egain exactly what you did. 
= my -- I mean I got into my truck and drove 


Sth Street and 


coming down 64th Street. 


h the engine cf your truck? 


it was running? 

Yes. 

Did you get ont? 

Yes. 

and lift the hosd? 

Yes. 

Way? 

That would give me a reason for being in the middle of th 


street. 


Q. And it was then that the officer came over and told you 


to move youx car out of there? 

A. Yes, thas is cight. 

Q. Do you recall testifying in the case over in Oakland 
before a jury entitled, “Pibreboard Paper Products Corporation 
versus the East Bay Union of Machinists,“ et al? 


A. Yes. 


Q. I am going to ask you to just read over to yourse £, page 
| 982 of the transcript, please, which I am showing you. 
Ay How mech? 


This page, and the top of page 233, this first line, 
i 


Now, I am going to read you these cuestions and answers 
and ask you if these questions and answers were asked you, and 
i£ you gave these answers, 


"Onestion: Now, did a line of cars start down the street 


on the lL9th, Mr. Arca? 
"Answer: YeSe 
"Question: All right. And did you see the line of cars 


approaching the plant? 


“Answer: Yes, Six. 

"Question: Where did they originate? 

"answer: I dontt know where they originated, but they 
were coming down 64th Street. : 

"Question: All right. Did you see them approach the 


\ 
intexsection of Hollis Street? 


“answer: Nos I don't believe I saw them. TI believe 
when I saw them they were already past the intersection of 
Hollis Street. 


"Question: All right. And when you saw them in that 


position you got into your truck, didn't you, Mr. Arca? 
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truck. I don't know what positior 
X got into my truck. 


They were on their way toward the plant at 


truck and you drove it out 


you not? 


r truck to a stop in the 


miacle oi 


motor sta lea? 
"Answer: TeS. 
"Question: And can you show us on the map just where the 
motor stalled, Mr. Arca? 
“answer: I started out into the middle of the street, 
and I believe themotor stalled about here (indicating) ." 
Now, Gid you give that testimony? 


Yes. 


MR. PLANT: I£ you have the transcript there, I am going 


ante 


to refer him to page 8&6, Counsel. 

Now I am going to refer you to the last 
question at the bottom of page 885 of the transcript and to 
page 886, down to and through line 7, please. 


Have you read over onto 886? 
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Yes. 
Q. Now I am going to ask you if on the occasion to which 
you have just testified, in giving your testimony in that 


triai, you were not asked the questions and did not give the 
answers which I an > to read toyou. 
"Questions low, is it your testimony, 
moving your car as you jx 
traffic coming Gown th 
moving my car, Mr. Hanger, I was going to 
over on Overland Avenue. 
"Questions For what ourpose? 
“Answer: Because eventually I was going to nave to go 
to Powell Street and reliéve the picket.” 
Now, were you asked those questions and did ycu give 
those answers? 
A, Yes. 


Q. Now, turning your attention to the 2ist and the occasion 


vnen you again had your pickup truck and drove it out into the 


street, where were vou parked on that occasion when you saw 


the line of cars coming? 
I was on Overland Street. 
On what side of Overland Street? 
The east side of Overland. 
And was your car pointed north or 


North. 
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So that you were on the right-hand side of Overland going 


noxrth? 


Overland and 64th was the car 


these cars coming where were you Stand- 


64th and Overland. 

Well, on what corner, or were you out in the street? 
The southeast 

The southeast yight by your truck? 

Yes. 


MR. PLANT: He nodded his head in the affirmative. 


MR. ROCHE: Let the record so show. 


Q. (By Mr. Plant) ‘when you caw this line of cars approaching 
where were they with reference to Hollis Street, the cross 
street? 
A. Crossing Hollis Street, coming down 64th Street. 
Q. Were some of them already, when you turned to get into 
your truck, were some of them already past Hollis Street? 
A. Yes. 

That is they were on your side of Hoilis Street? 

Yes. 


Now, you got into your truck and you drove it around the 
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corner onto 64th Street, and up 64th Street toward the oncomin 
line of cars; is that correct? 

A, Yes. 

And about -- let me ask you this. 

On which side of the street did you drive? 

I Grove up the rightside of the street, over to the leit 

center, and put myself in the line of travel of the caravan. 

When this comieaion occurred that you testified bo, on 
what side of the street was your car? 

Just left of center. 

Your 

Just left of center. 

Zt was on the left side of the street, wasn't 

Right. 

Now, about how far up the biock were you when this colli- 

occurred? 

About one-third uo. 

So during the time that it took you to -- after you. saw 
these cars -- to turn, get into your txraek, get your truck 
started, and get into the street one-third of the way up 
Hollis Street, the second car, which was the one you had 
collided with, had progressed only two-thirds of the ery down 
from Hollis? 


A. Yes, 


When I believe you testified the first car, when) you 


SS ee rms am 
: . La x ) be 


& 
; 
4 
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pulled out in front of it, swerved to avoid you? 


car? 
A. 
Q. 


Yes. 
About how far apart were these cars traveling? 
They were very close together. 


would you say? 


- Pifteen, 25 feet? 


I don't believe that they were that far apart. 


Now, you say you came to a stop in front of the first 


Yes. 
It swerved to avoid you, and then you started up? 
Yes. 


and stopped again befcore you collided with the second 


Yes. 


When the firstcar swerved tc avoid you as it went by, 


aid you say anything to its occupants? 


AL 


Q. 


I may have. 

Well, did you? 

I don't remember. 

Is it not a fact that you called them scab bastards? 
I could have. 

Did you? 


I guess I did, yes. 
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Q. Now, the second car was s less than 15 pr 20 


feet behind the fixst car; 


yet when the first car miss you had some time 


to start up and stop again before colliding with the seccnd 


car? 
You mean start up the engine? 


Start your cax moving. 
The engine was already running. All I had to do was move 


forward. 


Q re colliding 


cax? 


it a fact that you were moving forward when ithe 
collision occurred? 
: | 


A. No. 


TRIAL EXAMINER: I would like you to ask the witness -- 


well, which part of your cax collided with which part of the 
other car? ays 
(). (By Mr. Plant) Let me askyou that question. 
What portion of your car collided with the other car? 
The left part of my grill, bumper and left fender. 


You are talking about your front grill, bumper and fender? 


Yes. 


Anda with what part of the other car did that part ofyour 


Q. With what part of the other car did your car come in 


contact? 


her car, or the other car hit von, 
prt it. 
her car did your truck come in contact 
| with? 
I have no idea. 


Isn't it a fact that you hit the other car virtually head 


A. ZI don't know if it was virtually head-on. It was the 


left part of my grill that was damaged, the left part of the 


bumper, and the left fender. 
Q. &And it was the frent of the other cer that was involved; 
it wasn't the rear, was it? 
ZI would assume tit it was. 
Now, after this ycu got out of the truck for a while, did 
before the truck was moved out of the way? 
I got out of my truck. 
And some people were starting to rock the other car? 
Yes. 
Did you recognize any of them? 


Noe 
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About how many of them were there? 

Maybe eight ox nine. 
Q. ane on what side of the other car were they, Ronen or 
south? 

North. 

whexe were you standing? 

North side of my truck. 

So that they were in plain view of yourself? Zoulicouzc 


see them clearly? 


A. They were in plain view, but I didntt recognize my of 


them . 


Q. You @idn't recognize any? 
A. Yes, 
Q. You had been working An SEAS plant how long? How long 
had you been working there? 
Sixteen and a half years. 


It was then that you got back into your truck andi moved 


| 
| 
H 
\ 


Yes. 

Was that after a policeman came up or before? 

Before. 

MR, PLANT: I wonder if I could have time out for a drink 
of water? 

TRIAL EXAMINER: How much time do you want? 


MR. PLANT: I take a long drink, so I want ten minutes, 
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TRIAL EXAMINER: We will have a short recess, 
{A short recess was taken.) 
PRIAL EXAMINER: On the record. 
let's turn to the incident involving 


on I believe August 19th, was it? 


When vou first saw Mr. Parker and Mr. Hanger, where were 


I was in a car heading down Overland Street. 
Heading down Overland Street in what direction? 
Leaving 64th, turning south on Overland Street. 

In cther words, where had you gotten into the car? 
On 64th Street. 

On which side? 

dust at the intersection. 

At the intersection of 64th with Overland? 


Yes. 


And the car had just started down Overland south? 


Yes. 

And who was @riving the car? 

Jack Giffin. 

Which side of Overiand Street was the car on? 
West. 

In other words, the right-hand side of the street? 


Yes. 
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Q. When your attention was attracted to Mr. Hangey anda Mr. 
| 


Parkex, describe what they were doing. 


A. I saw a group of people at the picket line, and there 


seemed to be a struggle. Individuals were moving rapidly as 


= 


if they were ling with each other, and I asked Jack to 


; step the car, and X got ont and ran over to the picket line, 


and I threw my arms around Mr. Hanger. 


#2 group of people at the picket 
tine. About how many would you say there were? 
A. Fifteen or 20, | 
Q. And they were sort of grouped around Mr. Parker and Mr. 


Hanger, were they, in a semi-circle or a circle? 
A. Just a large group. I didn't see any form. 


Q. But they were virtually on all sides of Mr. Parker and 


Mx. Hanger, were they not? 


A. I don't know if Mr, Parker ana Mr. Hanger were in the 


center. I couldn't tell you that. 


Q. Well, were there people on your si@e of Mr. Parker and 


Mr. Hanger? 


Yes. , | 


And there were people on the other side, also, were there 


A. I don't know. 
Q). And were there people 


Hangex? 


I can*t recall. 
Now, you saw that there was some sort of a commotion goind 


and you ran over and threw your arms about Mr. Hanger? 


nger coing when you threw your arms about 


He seemed to be struggling with someone. 
Was he bent over or standing up straight? 


I don't know that he was bent over, but I don't belicve 


he was up straight either. 


@. Well, it must have been one or the other. Have you any 


recollection upon the sudject? 
Let*s say he was fairly upright. 
Where were his arms? 
They were at his side when I encircled him. 
He was struggling with somebody with his arms at his 
“& 


At least his upper arms were. I doen't recall all of 


Where was his briefcase? 


In his hand. 


Which hand? 

Right hand. 

Now, you threw your arms around lir. 
enclose his arms with yours? 


4, Yes. 


Did you reach clear exround him all right? 
believe XZ got all the way around, no, si 

And you hoped by that, doing what you did, to 

Keep him frem huxting someone. 

Did it appeax to you that he was hurting somebody er try- 


ing to? 


A, Yes. 


Q. Standing there with a briefcase in his hand and his arms 


at his sides? : = 


I don't recall that I said he was standing there. 


what was he doing? 


He was struggling with someone I thought I said, 


Standing upright and his briefcase in one hand, and both 


at his sides? 


He was struggling with someone? 
S. 
Did you see who he was struggling with? 


No. 


Now, what happened when you came up and put 


around Mr. Hanger like that? 


+ O. 


He swung me arounc. 


. 


bocy around? 


He arrested me. 


When you threw your arms around Mr. Hanger @id one of your 


fists happen to come in contact with his mouth? 


A. 


fa’ 
e 
A. 


Q. 


No, sire 


You have no idea how he got his teeth broken? 


No, sir. 


Did you see Mr. Hanger trying to hit Mr. Groulx with a 


“briefcase? 


A. 


Ho, sir. 
Did you see anyone throw any punches? 
No, Sire 


When you came up behind Mr. Hanger, was he waving his 


briefcase around in the air? 


A. 


Not at that time, no. 
Was he at any time? 


When I saw him from the car he was. 


congr 
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Where did he have it up in the air? 
over his head. 
Upside down or what? 
In an arc. 
Swinging it around in 
No, it came just over in 2 
Didn't you consider that those 15 or 20 people that were 


egated around Mr. Hanger were sufficient in number to 


restrain him if he needed restraining? 


A 


. 


n 


\ge 


Q. 


2 || both 


oo | 


A. 
(). 


I @ian*t give it any thought, Sir. 


You just took it upon yourself to restrain this 6-foot-6 
T didn?t give it that mach thought either, six. 
Well, you saw he was pretty big, @idntt you? 


| 
you came up behind Mr. Hanger did it occur to you 


appear to you that he was holding anybody else? 


Y couldn't say, Six. 

But you thought he needed restraining? 

Yes. 

This man standing there with his briefcase in one hand and 
arms at his side? 

Are you telling me, six? 


yes. That is what you said, wasn't it, that he was 


stunding there with a briefcase, and standing fairly istraight, 
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riefcase in one hana and both arms at his sides? 
saw him struggling with someone. 


the moment when you came upand grabbed 


not your testimony? 
I don't know what you want me ¢ si 
Well, i is i your testimony that when you 
approachecd Mr. Hanger, aS you were about to throw your arms 
around him, he was standing fairly straight with his arms at 
his side and his briefcase in his hand? 
A. Well, I don*t believe he was motionless, sir. 
Q. Well, what was he doing? 
A, He was in the area, there was this struggle, I saw the 
individual, and I threw my arms around him. 
%. Well, was his body moving? 
. Zt moved after I put my arms around him. 
Q. Was it moving just before youput your arms around him? 


I really conldn't say. 


A 
Q. Well, were his arms moving? 


A 
A. I approachee the man, I threw my arms around him, sir, 


and he swung around, and I was arrested, and that is the incid 
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on the 6th, and I would like to see us defer arguments which 
can be left for oux briefs, and get the evidence =e 

MR. ROCHE: I would Like to give you the cases well in 


aS a courtesy of General Counsel, Mr. Plant. 


- you can give thea to me — | 
YRIAL BXAMINER: Off the record. 
(Discussion off the record.) 
On the record. 
MR. PLANT: I ask leave to amend on the face of Schedule 
-~- make an amendment on the face of Schedule 1 of the Appendix 
to our amended answer, in the case of D. A. Gronberg, his 
automatic retixement date being February 1, 1952, rather than 
January ist. | 
MR.ROCHE: No objection. 
MR. LEFF: No objection. 
MR. PLANT: I don’t think it makes any 
of my computations. 
"RIAL EXAMINER: Noted an@ approved. 
off the record. 
(Discussion off the record.) 


TRIAL EXAMINER: On the record. 


MR. ROCUE: General Counsel calls Mr. Lloyd Furber. 


Whereupon, 


LLOYD H. FURBER | 
| 
was called as a witness by and on behalf of the General 


Counsel and, 


EXAMINATION 


Richmond, California. 


uly 1952. 


u are also a member the executive board of 


How long have you been on the executive board? 


Since 


I show you, Mr. Furber, Respondent's Exhibit No. 4, 


>. 


ask you if you can identify that, please. 


Yes. 

What is chat, Mr. Furber? 
Wait. It is in evidence, isn't it? 
All right. 


What is it, by the way? I would iike to see 


You would have founé cut if you didn't object 


to the question. 
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regucst? 


for strike sanction and changec it to request for support of 
the Lockout. 

the leckout 
union? 


TIT! LTT TIT OO. ~ ~ nt + A 
Sel Woes r ‘ ne union 


Pv ael 
aiive 


THE WITNESS s Yese 
oer 
(By Mx. Roche) What was it that caused you withdraw 
¥ | 


strike sanction reqnest? 


We had been informed on July 27th that Fibxreboard was 


Ce 


eoing to contract out their mai ; 13h 1304 people 


were going to be @ismissed on July 31st. 


G. I take it, Mr. Furber, you have engaged in collective 
z | 
bargaining negotiations on behalf of 1304 with Fibreboard; is 


that correct? 


Yes. 
Could you tell us what the Pabco wage formula is? 
A. It is a dollar a day less than the rates established 
between the building trades and the Associated General 
contractors. 


When did you first hear of the Pabco wage formula? 
1949, 
and by whom was the Pabco wage formula proposed? 


a rend 


~Y ow 
nN 


i 
it) 


3 


eee 
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MR. ROCHE: Then I believe we should obtain testimony 
from this witness, Your Honor. n 

TRIAL EXAMINER: I Gon*t know how much I am going to allov 
you to get in. I am going to overrule your objection, but I 
will @llcw vou to phrase the question as you phrased the 
proposed stipristicn. 

First of all I want to find out how many negotiations 
between 1949 and 1965 -——- I mean 1959, was it, or the last 
bargaining session that this man ettended, 
Q. (By Mr. Roche) Yes. When did you start participating 
actively in the negotiations with the Respondent? 
A. 1952. 
Q. Have you participated actively in all negotiations since 
1952? 
A. Yes. 

Including the 1965 negotiations? 
A. Yes, sir. 
Q. Wow, during the period from 1952 until 1965, not including 
the negotiations of 1965, Gid the company or its representa- 
tives at any time during negotiations propose the deletion 
or change or modification of the Pabco wage formula? 
A. Noe 

MR. PLANT: Objected to as calling for a conclusion of 
the witness. 


TRIAL EXAMINER: Overruled. 
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| 
of having it typed up, and I have it right here, Your Honore 


What he testified was that this was when the contractor 
was operating, he had eight millwrights, and then seven, and 
then six. hey were doing a lot of buiiding and reDpitainge 
involving a lot of welding, fine welding, pipefitting work 
that was not work of this bargaining unit. 
‘x tended up by asking him this question. 
“Questions During that time you were there pribr to 
January 1952 ——- pardon me —— *65, excluding the welding, pipp- 
| 

fitting, electrical work, rigging, what was the maxitoum number 
| 

of men xequixred to maintain the plant? 

"Answer: Well, excluding this other work, five I would 
say.” 

That was the testimony. 

TRIAL EXAMINER: You recall -—- I believe the record will 
show -- I may have been off the record == that I asked Counsel 
, for that as to what he did testify, that is, what I was trying 
to find out what he testified, as to what we might say were 
the number of so-called permanent jobs ous i 

| 

MR, PLANT: Bargaining unit jobs. | 

"RIAL EXAMINER: =< bargaining unit jobs there were at 
that time. | 


MR. LEFF: Your Honor, if there were a higher number of 


jaoos for a period as long as a year, which I think is Mr. 


Sandin's testimony -= 


ee 


a a a enn 
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MR. PLANT: I just read his testimony, Mr. Leff. 

MR, LEFF: , You didn‘t read it fully, Mr. Plant. 

TRIAL EXAMINER: We are not going to get into a question 
of what the record states. 

I will take Mr. Plant's representation, but I am still 
going to read the recore. I dontt think it has any relevancy, 
and I am going to sustain the objection. 

The plant superintendent certainly is the most knowledge- 
able person with respect to that, it would seem tome. I 
Gon*t know if he is the most knowledgeable, but you might be 
able to obtain and put in some testimony which might be proper 
but this type of testimony I don*t think is reliable. 

It is not iproper, and I don*t think this is the proper 
witness to testify with respect to that, particularly with 
this very nebulous thing that is called capital improvements, 

We will have a ten-minute recess at this time, 

{A short recess was taken.) 

TRIAL EXAMINER: On the record, 

MR. LEPP: Your Honor, I would like to make an offer of 
proof relating ito the last point where you refused to permit 
the questioning of Mr. Purber. 

TRIAL EXAMINER: Very well. 

MR. LEFF: I would offer to prove through Mr. Furber*s 
testimony that in 1959 a job known as classifier water filter 


set up near the Powell Street fence was a job that was done by 
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the subcontractor called in from the outside, and in that 
instance the plant machinist members of Local 1304 were used 
for the machinist work to install the pumps and they performed 
the mechanical work involved, : 

And I would also establish throucgh Mr. purberts testimony 
that in 1957 there was a job that required subcontractor work 
in an elevator in the powerhouse, and this was installed with 
the plant machinists, the 1304 machinists poxtorming all the 
mechanical work, and I would also establish through Mr. { 
Furber‘s testimony that in 1957 another job known as the oil 
skimmer weter polution control was set up in the refinery, and 
that, too, required the work of a subcontractor, and as to the 


machinist work involved the plant machinist members of Local 


1304 did all of the mechanical work. 
Also in 1955 there was another job calling for subcon- 


tractor’s work, a job that remodeled the rewinder and installed 


the bridge crane on the north end of No. 5 in the roofing 
shope : 7 

Ang bere, too, the members of Local 1304 performed the 
mechanical installation work, that is, the plant machinist 


menbers of Local 1304, 


I think that these are facts within the knowledge of this 


witness, and he would so testify. 
| 


HR. PLANT: I would object to the offer on two grounds, 


Number one, it does not relate to the work of the 
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maintenance machinists. The fact that on occasion the 
Pibreboard Company used its maintenance force to do some extra 
work Goes not mean that thst was a cart of the work of the 
maintenence force 
utterly immaterial. 
the last question end 
the partial that I 
wcuested. 
“Question: During the tine that you were there, prior to 
i 
January 1965, exciading the welding, pipefitting, electrical 
work and rigging, what wa Ean maximum number of men required 
to maintain the plant?" 
Now, all that I excluded was the work of the crafts which 
had never been done by this union, and his answer was this. 
“Answer: Well, excluding this other work, five, I would 
say." 
TRIAL EXAMINER: I am prepared to rule. 


Do you cure to say anything, Mr. Roche? 


MR. ROCHE: General Counsel joins in the position of the 


union counzel. 

TRIAL EVMAMINER: Offer denied, and your exception is 
noted, 

MR. ROCHE: May we put some questions and answers in the 
recor@ on this, Your Honor, to vouch the offer? 


PRIAL EXAMINER: All right, go ahead. 


You understand, I want to point out to Respondent's 


counsel, as he well knows, this is his offer of proof in the 
form of interxogating the witness. 

‘MR. PLANT: ALL subject to my objection. | 

TRIAL EXAMINER: And the objection was sustained, so you 
need not cross-examine on the basis of it, Mr. Plant. 

MR. ROCHE: Thank you. 
Q. (By Mr. Roche) Mr. Furber, calling your attention to 
1859, do you know of a job at Fibreboard known @s the classir 
fier water filter? 7 i 
A. Yes. 
Q. and what sort of a job was that? 
A. It involved the setting of some pumps on a base ana set- 


ting on alignment pumps and filters. 


Q. Where was this job done? 


A. It was done at the Fibreboard plant close to the Powell 


Street side. 


And aid this involve the use of an outside contractor? 
| 
Yes, | 


Who actually did the work of installing pumps? 


fhis is machinist work which was performed by 1304 people 


Who performed other mechanical work in connection with 
the installation? | 
| 
A. I presume -- I have no personal knowledge, but other 


cxafits would have performed the pipefitting, et cetera. Ry 
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spell it out. There was pipefitting and there was 
aleng with lining up the pumps and the filters. 
some rigging, too? 


been some rigging, yeSe 


SS SACO, 


1304 machinists 


tallation cf pumps on that job? 


na filters, because this was the main part of the 


job, with the exception of the piperitting. 


Q. Now, calling your attention to 1957, was there a job at 
che Pibreboard plient involving a powerhouse elevator? 


A. Yes. 


Q. And who performed the work on that installation? 


A. The erection and installation of the elevator was per- 
formecé by 1304 people. 

Q. Do you know how many 1304 people were involved in that 
particular jop? 

A. It varied from three to five. 

Q. calling your attention back to the classifier water 
filter job in 1959, approximateiy how many 1304 people were 
involved in that job? 

A. Two machinists and one helper. 

GQ. Calling your attention to 1957 was thema job at the 


Pibreboard refinery known as the oil skimmer water pollution 


control? 


A. Yes. 
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And did this involve the use of an outside subcontractor? 
Yes. 
And @id Local 1304 members do any of the work invoived on 
job? | 
They did the machinist work on the job. 
How many 1304 people were involved? 


Here again it varied from two to four. 


A. 
Q. Calling your attention to 1955, was there a job at the 
2 | 


Fibreboard plant which involved remodeling the rewinder and 


installing a bridge crane? 


Yes. 

Where was that job performed? 

In the roofing. 

And were Local 1304 people involved in that job? 

Yes. 

How many Local 1304 people were involved? 

It was six or seven, because they called for additional 
men to perform this job, other than that within the plant. 
Q. What sort of work were the Loca 1304 peopte performing? 


A. fhe machinist work, the installing of the exane and 


assembly. | 
Q. Did they do any work on the rewinder? 
A. ves, they installed the rewinder,. : 

Q. Mr. Furber, how often did Local 1304 people participate 


ox perform this tyvpa of work that we have been discussing? 
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A. We performed it on all of the jobs that we were aware of, 
i and it is Gifficult to answer your question in time because of 


a 


| the fact that certain jobs may have been subcontracted to 

employers who had = t with 1304, and we wouldn't becone 
ecause they posed no problem. 

o. was subcontxacteaé to some employer who did not have a 


. 


i contract with 13064 — if it was, would you become aware of it 


i then? 


i A. Yes. 


i 9. Give us an estimate fer the record of approximately how 
| often this happened per year, per month. 
; A. Major jobs didn't happen more than once a yeare 

MR. PLANT: I keep forgetting chat I am not supposed to 
object any further. 

MR. ROCHE: I have completed the questions with respect 
to the offer of proof, Your Honor. 

TRIAL EXAMINER: Well, that completes your offer of 
proof. Very well. The offer is denied, 
Q. {By Mr. Roche) Mr. Furber, during the period from 1952 
up to but not including thenegotiations during 1965, did 
Pibrebo2rd or any of its representatives at any time propose 
to delete or change or modify the Pabco wage formula that had 
existed in the contract? 
A. No. 


MR. PLANT: Chjected to as incompetent, irrelevant and 
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immaterial, and calling for a conclusion of 
out proper foundation having been laid, 

TRIAL EXAMINER: Overruled, 
(By Mr. Roche) Your answer was what? 


No. 


Did you participate in the 1957 negotiations ith 
Pibrebpoa rd? 

Yes, 

And at those negotiations who represented the conpany? | 


Mr. Thumann, Mr. Baldwin, and a Mr. Maffey. 


And who represented the union at those negotiations? 
Myself, Mr. Stumpf, Lincoln Beck, Dave Arca, Jobe, 


Novacek and Fuller. 
| 


Q. Duxing the 1957 negotiations was there any discussion 


concerning a retirement plan? 


A. Yes. 
| 


Q. What was said about retirement plan during those negotia~- 
tions, and by whom? 

A, Well, there was == had been considerable discussion about 
a retirement plan during the *57 negotiations, and our people 


decided to go into the Pabco plant which was offered them at 


that tine, and there was discussions about people who might 


be GO ox over who wouldn't qualify at 65 << 
| 
MR. PLANT: Just a minute. When, where, and with whom 


Gid this conversation take place? 


MR. ROCHE: Yes, 

(By Mr. Roche) ADproximately when was this conversation, 
Purber? 

In November of 1957. 

tho Was Spe2king on behalf of the union? 

Myselt. 

And who spoxe on behalf of the company? 


Mr. Thomann, 


Continue to tell us what was s2ia@ about these people. 


Well, it was agreed that they would -- 

MR. PLANT: Just a moment. I move to strike that as 
Giving = conclusion by the witness, 

Q. (By Mr. Roche) Tell us what wassaid. 
That last objection is sustained. 

THE WITNESS: It was said that the machinist members of 
1304 at Pibreboard would enter -- 

MR. PLANT: Again, = den't iike to interxupt, but who sai 
what? 

TRIAL EXAMINER: Mr. Witness, what we are interested in 
is who brought up the subject, his name, or what was said, as 
best you can remember his home, Or paraphrase it, and then 
what the company said, and then back and forth, and take us 
right into the hearing room, please. 

THE WITNESS: Yes. I brought up the sudject of people 


who were 60 or over who may not have enough service to qualift 
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for a pension at age 65. 


At that time I pointed this out and asked that they be 


continued for five years after the effective date of the plan 4 
so they would be qualified. 

Another point that I raised was that our paopiel nad been 
invoived in being out of the plant in 1949 for three or four 
months because of a warehousemen*s strike, and that they be 

: | 
considered as to the time that they wei cut as time worked for 
the puxpose of computing back service. | j 

{ 

Mr. Thumann, as spokesman for the company, stated that 
they would give them the time for the back service chat they 
Spent out of the plant because of the earchousensnsisy str tter 
and would be given credit for that time as past service, and 
that they wouid give the five years for those people 60 or 
over. | 

Subsequent to January, subsequent to January 1, 1958, 


that is. 


TRIAL EXAMINER: So, in other words, if a man would at 
the least be able to work for five years from 1958, according 
to your testimony? 

THE WITNESS: That is correct. 

Q. (By Mx. Roche) To your knowledge, Mr. Furber, dia the 
retirement plan go in effect for Local 1304 people as of 


January 1, 1953? 


A. Yes. 
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Q. at the time of your Giscussions during 1957, the 1957 


negotiations, was there a printed retirement plan in booklet 
form in existence? 
There was for other t in this plan. 


Now, aiteri the i957 negotiations, was anything ever 


contract with Pibreboard referring to the 


Me. PLANT:! Objected to as calling for secondary evidence 
The contracts are in evidence. 
UR. ROCEE: The witness may testify as to what he knows. 


TRIAL EXAMINER: Overruled. I will look at the contracts 


SEE WITNESS: Ko. 

{By Mr. Roche) Your enswer is no? 

My answer is no. 

Subsequent, Guring orafter the 1957 negotiations, did the 
unicn or any of its representatives ever sign a retirement 
plan? 

4. No. 

Q. Now, Mr. Furber, between the 1957 negotiations and July 
31, 1959, was there any discussion between the company and 
the union representatives with respect to the retirement dates 
of any individuals? 

A. No. 


Q. Now, calling your attention to the negotiations leading 
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up to the 1965 contract between Fibreboard and Local 1304, 


was there any discussion of retirement dates of individuals 
during those negotiations? 
Yes. 
Could yeutell us when these negotiations took place? 
They started in Merch of 1965 and continued through July, 
| 
July 19th, 1965. 


Q. An@ approximately when during that pericd was there dis- 
: 


- 


cussion concerning specific retirement dates of certain peopte 

A. In the early part of the negotiations, the anton raised, 

the auestion of why certain people had not been called back to 
work, and we were presented at a next subsequent neeting with ae 
a chart showing the normal retirement date for these people. 

Q. Who presented you with that chart? | 

A. I am not sure whether Mr. Phelps or Mr. ghanann presented 


us withit. 
Q. x show you Union's Exhibit No. 16 in evidence and ask yout 


if that is the chart that was given to you at that time. 


A. Yes. 


MR. LEFF: Your Honor, at this point I would ask tht this 


exhibit be introducea into evidence. I believe it was only V/, 


taken for identification, and you had under consideration its 
acmission. 

MR. PLANT: Object to its admission on the ground that 
it is incompetent. It is an attempt to vary the terns of the 
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written retirement plan. x 

MR. ROCHE: = have statements on this from Wigmore and 
Shayer and anybody else whoever wrote -- 

PRIAL EXAMINER: Who gave you what has been marked for 
igentification as Union's Exhibit No. 16? 

THE WITNESS: Management gave it to us in the negotiation 
in 1965, and I stated that I am not sure who handed it to me, 


whether it was Mr. Phe Mr. Thumann, Mr. Trial Examiner. 


Then it was handed to you what did you 
4 


THE WITNESS: We looked at it and agreed to the retire- 
ment Gatesfor the -- 

MR. PLANT: ‘ZI move to strike, looked at it and agreed 
to these retirement Cates 

PRIAL EXAMINER: Who agreed? Overruled, 

THE WITNESS: We accepted the retirement dates. 

RIAL EXAMINER: You mean you, the union officials? 

THE WITNESS: Yes. 

TRIAL EXAMINER: Was this exhbdit discussed any further 
at this or other negotiations at that time? 

THE WITNESS: No, I don*t recall it was discussed after 
that, because the question was only raised chat it related 
only to certain people not being called back. 

PRIAL EXAMINER: It related to certain people not being 


called back? 


K 


THE WITS Yes. 


TRIAL EXAMINER: Why did the company assertthat these 


pecple were not being called back? 

THE WITNESS: Because their retirement Gate Cornered priox 

i thf 

to January of 1965. 

PRIAL EXAMINER: How many men were involved in that 
category? 

THE WITNESS: Well, there was nine that had earicas 
retixement dates prior to 1955. 

TRIAL EXAMINER: Prior to? 

> WIENESS: Yese 
NER: How does that -- 

THE WITNESS: There possibly could be --or could have been 
a few more, because some of then meneequents to *64 had a 
retirement date. 

MR. PLANT: All the union was interested in <= had their 
retirement dates occurred before January -~- : 

TRIAL EXAMINERS: =" 18, 1965? 

MR. PLANT: YesSe 

TRIAL EXAMINER: New, he says nine. Now, is he mistaken? 
Because the figure 17 comes to my mind, and I wonder if he 
mistaken. 

MR. LEFF: The group of seven, the contested group, as 


to whether their retirement date was January Ll, 1963, or 


varying dates within the i1 months preceding that, as to the 
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Mumber that were actually retired before January 18, 1965, my 
there is about ll of them, but that docu- 


recollection i 
ment would 
Seven we talked about, when 


trement occur? 


no issue as to the EES 


rmnea 
t 


@re not conce 


in January 1965, The only 


Gate already occurred. 


' question 
Nobedy was misled or anything 


There was no cuestion about it. 


else. 
TRIAL EXAMINER: The whole purpose of this thing is now 
whether or not this oral agreement which was entered into 


should be consicered by me in Getermining these retirement 


Gates. 


That is what e making the recor€ on. You have objec 


tion, ado you act? What wos your objecticn? 
MR. PLANT: My objection was incompetent, irrelevant and 
a 
more particularly that it is an attempt to j 
, 


immaterial, and 
vary the terms of the written retirement plan. 


That retirement plan had been in writing, as it now is, 


and in the hands of the union since at least January 1, 1958. 
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MR. ROCHEs May I be heard on 
TRIAL EXAMINER: 

Mr. knows I an onc that the 
parol rule pLi to prior to contemporaneous oral: 
agreements, I osay prior I mean pricxr to the t 

with the time of integration. 
“rom Wilson, that 
written contracts may be varied by subsequent oral agreenent.; 
Even if the parol evidence rule did apply here with 
t to the 1957 negotiations, it certainly has no appli- 
to oral understanding reached by the 


‘ 


akties in 1965, : 

MR. PLANT: There was no oral agreement in 1965, There 
is no evidence to show an oral agreement, and this question 
ma answer do not tend to show one, : 

It tends to show that the union asked for certain informa 
tion and got it. That is sil. 

As it happened, it was misinformation, but it didn't 
matter. It was utterly immaterial to the anemic which was 
being made, which was simply whose retirement dates had alread 


occurred. 


TRIAL EXAMINER: Let me see that 16. 


Did X understand you to say that there is misinformation 


in this 16? 


4 


| 
MR. PLANT: Yes. That sheet gives retirement dates of \ 
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January 1, 1963, for seven men whose actual retirement dates, | 


according to the plan, were somewhat earlier, but it is all 


\ 
VC 
so far as 1965 was concerned, because their retire-; 
had alre 


ma were 


; EXAMINER: Now, at what meeting between the VA 


this presented to you by the company 


I would say at approximately our third meet 


SaseSt TSS: =. 


labored along until July 1965, 


os 


third meecing. 
RIAL EXAMINER: Well, I am going to overrnie your objec= 


tion, but if I didn*t I want to indicate now that I am passing 


on its admissibility,and about its probativevalue I don't know 
an@ as I repeated here numerous times I won't know until this 
voluminous record has been read by me. 
There has been too much gone into, and that I can recall, 
Imake no pretense that I can remember chat. 
So your ebjection is overruled to Union's Exhibit No. 16, 
an@ it will %e received into evidence. 
(he document above referred to, 
heretofore marized Union's 


Exhibit No. 16, was received in 
evidence.) 


Q. (By Mr. Roche) Now, Mr. Furber, when Union's Exhibit No. 


: 
, 
, 
| 
| 
) 


16 was handed to you by Mr. Thumznn or by Mr. Phelps, did you 


on behalf of theunion raise any objections as to any of the 


"| 
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retirement dates set forth therein? 


It agreed with our understanding. 
i yor raise any objections? 


you make any st 


od 


> 


etirement cates? 
We accepted then 
Is that what you stated, or words tothat effect? 

MR. PLANT: Objected to as being leading. 

“RIAL EXAMINER: The witness has said repeatedly that the 
agreed to it, so if they agreed to it it stands to reason they 
aidntt object. 

MR. ROCHE: Very well. 

Q. (By Mr. Roche) Calling your attention again to the 1965 

negotiations, during what month did those negotiations occenr? 

Would you say from March through when? 

A. July 19, 1965. 

Q. Duxing what part of that year -- excuse me. 
, 

Was there discussion concerning wages to be included in 
the new contract? 

MR. PLANT: Just one moment, please. 


Can I please have that read back? 


(The record was read by the reporter.) 


“is WITNESS: There was discussions on wagesandg cost | 


items from about the second meeting m until we finally arrive 


2t 2 conclusion. 
Q. {Sy Mr. Roche) Now, I think there is evidence already in 
our stigulation to the effect that the basic wage rates pro= 
vided in the 1965 contract was $4,002 . 
moment. The contracts are in evidence 
NER: Yes, I know that, but I essume that 
counsel here is going to bring out — 

MR. ROCHE: It is just prelininary. 

TRIAL EXAMINER: <= whet I have expressed some interest. 
in as to how this four-dollar figure was arrived at. It was 
either on or off the record that I stetee that this $4.00 
wasn't just taken out of the air. There must have been some 
basis, pro and con, when the hegotiators were arriving at this 
figure, CL 

Now, Mz. Witness, I have get to determine what is a wage 
period for computations of back pay for these men here, and I 


have got to know certain things in order to make a rational, 


I hope, evaination of what a base pay would have been if these 


men were working during this back pay period, 

iI am very much interested in that regard in knowing how 
you, the negotiators, both for the company and the union, 
arrived at this four-dollar figure. 

As I say, you musthave gone into ——- that I perhaps I 
might say, generally speaking, wages is the most important 


thing, as you know. 
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I want you to search your memory, if you can Sousiiae, do 
so, in terms of the times of the negotiations in the beginning 
towards the middle, or the end, starting from the Senmnnenge 
and sun me your recollection of all you can emenner with 

Zour-Collar figure and how it was arrived at, 
and I want you to be as definite as you can, if you can, 
whether it was Mr. Ghuman or Mrs Pheips of the company who 
said something, whether it was yourself or Mr. Stunpf, or any 
other official. ; 

{ 

Do you understand? 

THE WITNESS: Yes. 

TRIAL EXAMINER: Start right from as far back as you can, 
which was back in March, and in other words take us into that 
negotiating session, and let us know what happened with 
respect to that four-dollar wage. Thatis all I am interested 
in now. 

The other things, we will leave that side for the time 
being. 

THE WITNESS: Upon receiving the Board decision that 
Fibreboard should negotiate with the union, it approached the 
union for negotiations, and we set up a series of mescince 
and the union was bargaining from a relatively weak economical 
position, 

Number one, we did not have all our people back in the 


plants, We did not even have a majority of the people back in 


the plant. 


We were bargaining from this type of a weak position. 
— 


Secondly, we had been informed by our counsel to be very 


reaching an impasse because all the orders said tha 


erg2in with yor. It doesn?t say that they 


wpe he ene oe reece sre mere rere ren er eres one ne nae 


yon reach an impasse you could find yourself ina 
position of ;cluding an agreement. 
} 
As to the mattex of arriving at the four=dollar figure,i if 


{ 
the proposed rate w. i initial negotiations by 
menegement, anc we bargained from that position on up. 

TRIAL EXAMINER: Deo you know whether that 3.74 figure, if 
it has a history? 

THE WITHESS: As I rece that, the statement was that 
che 3.74 figure was taken from the maintenance contract, 
Shedebursh maintenance contract in Sunnyvale. 

TRIAL EXAMINER: Werethey a member of that distributor's 

I association group? 

THE WITiESS: Yes, they were. 

MR. PLANT: I thought they had a contract with your 
onion. 

THE WITHESS: He asked me if they were a member of the 
GLOUD. 


TRIAL EXAMINER: The multi-employer group, and you say 


they are. Proceed, please, 


vi a G re 


(>) 
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MR. PLANT: Bear in mina, Your Honor, so we won't get con 
fused, the distributors association negotiates only with the 


They did negotiate with 1304, too? 

TEE WITWESS: Yes. 

TRIAL EXAMINER: I see. : | 

THE WITNESS: Then we looked at the possible as of 
getting together and the union suggested a rate of $4.25 per 
hour, and through bargaining between the parties we finally 
arrived ata rate of $4.00 an hour that we could in good 
conscience, although we felt it was an inadequate wage rate, 
we could accept. i 

TRIAL EXAMINER: Let me ask you this. This $4.25 that 
you proposed, the union proposed, Goes that have a history? 

THE WITNESS: It has a history, and related at that time, 
we haa a plant which subsequently has gone out of business 
who carried the $4.25 rate, and that was the old Ralston- 
Purina plant. Your Honor, I guess that is about the story. 

TRIAL EXAMINER: Very well. We will recess until 2:00 


o*clock. 


(Whereupon, at 12:00 o'clock noon, a recess was 


taken until 2:00 o'clock p.m., the same day.) 
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AFTERNOON SESSION 
2:00 pom. 
SXAMINER SAHM: On the record, 


Counsel hss no more questions at 


ZLOYD H. 


resumed the stand and, having been previously duly sworn, was 


i examined anc testified further as follows: 
? 


CROSS-EXAMINATION 
{Sy Hr. Leff) Mr. Furber, do you remember when in March 
the negotiations started? 
I Gon*t recall the day that it started, but I recall that 
was in March when they first had discussions. 
Had anybody returned to work at the time you had met? 
Yes, some. 
I am not sure you were present, but it was stipulated 
that the first person returned to work on March 22, 1959. 
PLAN?: I Gon*t know as we stipulated to that. 
WIXENESS: I think some returned before that. 
I dontt think we stipulated to that. 
MP. ' ZY am sorry. I thought the $4.00 was retro- 
active to March 22nd, which was the date the first person 
returned, 


MR PLANT:! I think I stated I wasn*t sure when the first | 
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YY. 
person returned, but it was made retroactive to when they 


returned, 

TRIAL EXAMINER: Retroactive to what? 

MR. LEFF: The four-dollar rate was made retroactive to 
those individuals who hed rejoined the company from she Gate 
the fixst one rejoined, 

TRIAL EXAMINER: Is it necessary that I know that? 

MR. LEFF: No, I think I just used that to establish the 
date the negotiations had Started, but it is not a great | 
measnre, Your Honor. : 

Q. (By Mr. Leff) Mr. Furber, in the course of meee negotia 
tions, ox when they began, who presented the first draft of 


any written proposals? 


A. I think I would have to go back beyond the draft. The 


general discussion before a draft was presented was what rate 
of pay are you paying these people you are calling back to 
work, and at that time the discussion was the different posi- 
tions of the parties, and the management said —- 
Q. Let's establish this in time. 

Was this prior to your first negotiating meeting? 
A. It was either just prior to or @uring the first meeting, 
yes. 2 
Q. This was a discussion of what rates would apply to the 


people who were called back? 


A. Right. 
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© 


} 
| 
| 
| 
| 
| 
16 
17 


uJ 
! 
{ 
i 
i 
$ 
i 
' 
I 
ui 
! 
| 
t 


nN 
rev 


nN 
np 


iw) 
a 


$76 
@. What was that discussion? Who was present and who said 
what? 
« 


Mr. Thumann end Mr. Phelos were present, and to tell you 


sid what in so many words, I can't do this. 


und what rate of pay would our peop 
receive when they called them back to work, 
What wes that discussion? 
Our sosition was to pay them the rate of the contract, i 
"No, we Will pay them a rate,” and 
they arrived at the 3.74 figure. 
Q. When you say your position was that they should be paid 
the rate of the contract, which contract are you talking 
about? 
A. I am talking about the Pabco formula in the contract, up 
fhrough *59, 
Q. Phat is the 12 anda half cents under the building mill~ 
wright rate? 
A. Right. 
Q. And when you said the rate under the contract, was that 
applying the formula to the then building trades rate? 
A. Up-to-date formula, yes. 
Q. Can you recail what that rate was that you were asking 
for? 


A. I believe it was $4.80 an hour. 
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PRIAL EXAMINER: How was that arrivedat? 

THES WETNESS: This was taking the 12 and a half cents off 
the then millwright's rate under the buildng trades contract. 

“PRIAL EXAMINDR: Where is that dollar under the construc~ 
tion -- 

MR. LOFP: It is a dollar per cay, Your Honer, which is 
12 and a haift cents’per hour. 

TRIAL EXAMINER: Oh. 
Q. (By Mr. Lef£) 
contract rate or the Pabco formula rate, and what was the 
company's proposal at that time? 
A. The company's proposal was, of course, the Sone was 
ont, and their proposal was that they would pay 3.74, and what 
ever we arrived at in negotiations would be retroactive. 
Q. and who presented the first written proposal? 


A. Management presented a complete contract proposal, which 


was the first written proposal. 


Q. And in that proposal what was the wage rate that they 


proposed? 
MR, PLANT: I will object to that as calling for secondar 
evidence. : 
 RzkL EXAMINER: Overruled. 
A, $3.74, 
Q. (By Mx. Lef£) Did the union take a position in response 


to this? 


e 
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< the cositicn that we had a contract to apply that 


TAL EXAMINER: What was that again? 
he union took the position we had a con~ 
ate that was in effect. 
may I simoly interject at this 


ion was that that contract was 


that is the one 


net is being referred to as the contract. 


In other words, that is on your theory 


Mr. Leff} In response to your stated position that 
that contract was in effect, what was stated by the company to 
be their answer to that? 

A. Management stated that this rate was out, andthat they 
were there for the purpose of negotiating a new agreement. 
g. Did you make eny further proposals as far as rate was 
concerned? 
A. Prior co getting down next to the finalmeeting, there was 

different proposal made by the union. We proposed a rate 
of $4.56 sn hour. 
Q. How was that $4.50 arrived at? 

Just simply a bargaining figure. 


9. What was' the company’s response to that prceposal? 
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That it was too high. 

Did the union present any further proposals on rate? 

Yes, we presented a proposal esener at the meeting we 

x~dollar figure or at the neetinginnediately 

preceding of $4.25, 
@. And is that the rate you testified to this morning in 
ressonse to Mr. Roche's questions? | 
A. Yes. 
Q. And the rationale for that $4.25 was that it was, I cixhke 
you said it was the Ralston-Parina rate? | 
A. Correct. 


Q. And what was management's response to the 4.25 xate? 


A. That it was still too high, 


Q. And then in due course you negotiated a rate in between 


the 3.74 and the 4.25; is that right? 

A. We arrived at a figure cf $4.00. : 

Q. and that is the rate that was embcdied in the contract? 
A. That is right. | 

MR. LEFF: No farther questicns, Your Honor. 

TPinw BXAMINER: Let me ask you this. 

Do yvau have any members of your union who do work Similar 
to the anit employees at Fibrebcard who you sre now negotiating 
v contract for in the Bay Area hexe or, rather, represent in 
| 


the Bay Arca here? 


HE WETNESS: Yes, we do. 


It is not exactly similar, but a very 


similar work at El Dorado Oil. 
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EXAMINER: Who is that? 


TRIAL EXAMINER: And what are your maintenance men 7 


HE WI 


at Encinal 
Terminals. 
TRIALEXAMINER: Tell me what each of those are now getting. 
THE WITNESS: I think they would vary from 4.31 to 4.36, 
and the reason they would vary a nickel would be because of 
- some other fringe benefits in the agreement that perhaps oer 
2 nickel. 
TRIAL EXAMINER: But approximately that is it? 
| MR, LOPP: May I ask a further question in response to 
| that? 
TRIAL EXAMINER: YeS. 
Q. (By x. Leff) Mr. Furber, referring to the period prior 
to July 31, 1959, did you bargain for your members at Durkee 


Famous Foods in Encinal Termira 1s? 


A. Yes. 
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Q. And referring again to before July 31, 1959, what was the 
relationship between the rate at Fibreboar@ and the ee in 
these plants, if you can remember? 
A. I don?t know the exact -- 

MR. PLANT: dust a moment, I will object to that 2s 
incompetent, irrelevant end immaterial. 

I have no objection to testimony as to what the rates 
were, The relationship will speak for itself. 

TRIAL EXAMINER: 
Reporter, 

(The record was read by the reporter.) 

TRIAL EXAMINER: Ovexrxuled, 

THE WITNESS: The rates at Fibreboard were considerably 
higher, but the exact cents per hour I couldntt say. 

MR. LEFF: No further guestions. 

MR. PLANT: I might say that those rates that he mentioned 
for Durkee Famous Foods and the others are in that schedule 


to which we have stipulated. 


Q. (By Mz. Plant) Turning to the 1965 meetings which I 


suppose are the most fresh in your recollection, do you recall 
Mr. @humann telling you that they were not going to ores to 

a rate which would give them higher labor costs than those 
which they had with the independent contractor? 

A. He pexhaps had made that statement, yes. I dont recall 


it in those exact words, but he had made a statement to that 


effect. 


Q. And don't you recall him giving you figures as to the 


fringe costs, vacation, overtime, and so forth, of the contrac 


Sos 


@s compared with the fringe cost under your old contract? 


SSS SS te 


zw tt —— 1 


the contractor only paid time and a 


. 


half or double time —= time ang a half for overtime, whereas 


# you had gotten double time for overtine? 

THE WITNESS: Wrat is his question? 

TRIAL EXAMINER: You don't understand it? 

THE WITNESS: No, I don't understand the answer he wants. 

TRIAL EXAMINER: Well, it is not z question of the enswer 
he wants. fhe question is if you don't understand it you tell 
me and I will have him repeat the question. 

Do you understand or don’t you? 

THE WITNESS: I don't understand it enough to answer it, 


TRIAL EXAMINER: Repeat your question, then, 


| Q. (By Mr. Plant) Do you recall him pointing out to you the } 


fringe berefit paid by the contractor to his employees, as 

compa red With the fringe benefits which you had received under 
1 your old contract? 

A. Yes. 

Q. Andd&d you recall his calling your attention to the fact 

that the contractor for example paid only time and a half for 


overtime, whereas you had gotten double time Zor overtime? 
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A. Yes. : 


Q. and do you recall his taking the position that these 
factars all had to be taken into consideration in fixing the 


wage rate for your people? 


A. Yese | 

Q. And ds you recall his saying that he would not agree to 
| 

a wage rate which would increase their cests over what the 

costs were they had with the contractor? 


A. Not in those words. I recall that he stated they were } 


not about to sign an agreement that would increase their 
costs. 
Q. Do you recall his telling you that the four-doliar rate 
upon wnich you finally agreed, taking everything into con= 
sideration, would be the equivalent of what the contractor 
had been paying? | 

No, that is not quite the way it was out. 

Well, how was it put? i 


It was put that it would be neariy the equivalent. 


Yes. And wasn't that the basis upon which the four-dollar 


rate was arrived at? 

It wasn't our basis entirely, No. 

But yor accepted the company's figure. 
Cextainly we accepted the four-dollar rate. 
Now, let's go back a bit in history. Let's 


1957 pension plan negotiations. 
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{ 


inference that can be drawn from it with respect to the issues 
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in this case. 


I have no further 


ROCHE: General Counsel requests 2 short delay of 
maybe 15 minutes. : i 
A long missing witnesstas appeared, and I would like an, 
y to talk to him before calling him. 
TRIAL EXAMINER: Very well. We will recess until 3:30. 
(A short recess was taken.) 
TRIAL EXAMINER: Are you ready to call your next witness? 
MR. ROCHE: Yes, Your Honore 
General Counsel calls Richard Groulx. 
Whereupon, 
RICHARD Ke GROULX 
was called as a witness by and oa behalf of the General 
Counsel and, having been first Guly sworn, was examined and 
testified as follows: 


DIRECT EXAMINATION 


Q. (By Mr. Roche) Would you please state in full your namo 


and give your address to the reporter? 


A. Richard K. Groulx, G-r-o-u-1-x. I live at 8139 Elgin Lang 


in Dublin, California. 
Q@. . What is your occupation, sir? 
A. tT am executive secretary of the Central Labor Council 
Alameda County. | 
Q. low, Calling your attention to 
were you on the morning of that date 
A. Lwas et the warming drum on 64th Street the right 
the street as you go towards the plant. 
And what street was that? 
64th Street. 
Was it near an intersection? 
Yese 
The intersection of what? 
I don't know, sir. It is last street 
you get to the plant. 
Q. Neax the railroad tracks? 
Yes. 
And was that Overland Streat? 
{ think it is. 
What time aid you arrive there on that morning? 


About 6:00 ox 6:30. 


A. 
Q. And while yeu were there that morning did you observe Mr. 
| 


Lincoln Beck at any time? 


A. Yes, I did. 


(. And what was Mx. Beck doing when you saw him? 


| 
: 
| 
: 
| 
| 


He was picketing at the plant gate. 
And approximately what time did you see Mr. Beck? 
About semewhere between 9:30 and 10:00, I think. 

« Beck at the time you saw him? 


Yes, there were two men in business suits facing him. 


these two men were at the time? 


Did yor Later find out who they were? 

Yes, I did, 

And who were they? 

Chuck Hanger and Mr. Parker. 

An@ those were attorneys for Fibreboard; is that correct? 

Yes, Six, they are. 

Now, how far away from Beck, Hanger and Parker were you 

you observed them? 

I was across the street, and some little distance more 

that, across the intersection by the bridge. 

Approximately how fax? 

Pifty cr 60 feet, probably. 

Now, aid you see or hear anybody from where you were? 
A. I could hear conversation, but not clearly. I coulm't 
hear what was said, but it was obviously to me I thought an 
argument. 
Q. An@ what did you see from where you were? 


A. I saw the two men crowding Mr. Beck. He was moving a 
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little bit backwards, and they were quite close 
Q. and what did you do at that time? 
A. I crossed the intersection and came around Mr. Beck and 
stood just a little bit to his right and to the rear. 


Q. Did you hear any conversation when you arrived ‘closer to 


| 
the group? | 
| 
A. Yes. Mr. Beck wastrying to find out who the men were 


an@ what they wanted and -- what they wanted in the plant. 
The taller man, Mr. Hanger, did not seem to be arguing very : 
much with Beck, but Parker was talking to hin and arguing to 


. : en 5 : | 
him, ana Beck was trying to find out what their purpose was 


there. 


Q. And did you observe anyone in this group lay hands on any 


other one in the group? 
A. Mr. Beck when I fixst came across put up a hand as if to 


restrain them or restrain Mr. Parker, and then as I was there 

shortly Mx. Parker xeached out towards me later. : 

Q. Did you hear Mr. Parker say xenything? 

A. Yes. Mr. Beck asked Mr. Paxker who he was and) what his 

purpose was, and as he put his hand up Parker said that no 

fucking goon was going to stop him from going into the plant. 
TRIAL EXAMINER: Now, who said that? 

THE WITNESS: Mr. Parkere 

WRIAL EXAMINER: Attorney Parker? 


THE WILNESS: Yes, sir. 
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{ By Mr. Roche) And what happened a@ter that? 


~ 


Ye 


SLES OLE CCIE 


your own words what 


wo sy) 


> 


uw 


me, and finally shoved me 


n 


XI thought he was going to hit me at the 


~y 


I hit nim with the right hand. 

And how many times cid you hit hin? 

I hit him twice, er possibly three times, I don*t remem- 
ber. I hit him with a right, and then with the left, but I 
Gontt romember whether I hit him with another right or not. 

Where was the first blow struck? 

Into the stomach. 

And the next blow? 

To the head. 

Did either of these blows knock Mr. Parker down? 


No, sir. 


What effect if any was there from the blows? 


I object to that as calling for the conclusio 
the witness. 
TRIAL EXAMINER: Overruled. 
( By Mr. Roche) What effect, if any? 
The first blow doubled Mr. Parker up. He doubled over. 


Ana how about the second blow? 
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It didn*t scem to do very much to him. 
And after you struck Mr. Parker, what happened then? 
Phen a policcman who was standing near me grabbed me by 
the left arn id Mr. Parker then hit me while the policeman 
| 
held me. 
Q. And how many times did Mr. Pa 


. 


Well, he hit me once hard to the right side of my head, 


and I am not suxe whether he threw another blow or not. 
And what hacpened after Mr. Hanger strack you? 
I sagged a little bit, and then hit hin with ny right 
hand. 
Q. and where did that below land? 
I hit him ihn the mouth, in the jaw. 
Q. Did you hit him againafter that? 
A. I don*t xemexber. I don*t remember hitting hin more than 
once. : 
Q. You do remember the one blow? 
A. Yes, I hit him hard with the right hand. 


Q. And what happened after that? 


A. Well, the policeman then again grabbed me, and then Dave 


| 
Arca caught Mr. Hanger from behind and held his arms, and then 


they put me in a police car. 


Mr. Arca present when you struck Mr. Parker? 


Sir. 
Mx. Arca present when you struck Mr. Hanger? 
| 


A. No, Six. 
@. Do you Know 


these two 


appreaching the area where you were? 
= rs 5 < iit Mr. Hanger. Just as they 
me away he came over almost instantaneously with my hitting 
. 


Q. Now, going back just a minute, Mr. Groulx, you stated tha 


Beck was asking Parker and Hanger who they were; is that core 


And did either Parker or Eanger identify himself to Mr. 


Beck? 
A. No, sire 
Q. Did either Mr. Parker or Eanger indicate what his business 
was in the plant? 
A. No, Sixe 
Q. Did either Parker or Mr. Hanger state that he was an 
attorney for the company? 
A. Wo, sir. 
How long have you known David Arca? 
Quite a few years. I have known him, well, since 1958, 


How tall are you, Mr. Groulx? 


Pive~foot-seven, 


49) 
And approximately how tall is Mr. Arca? 
He is about my height. : 
How does his weight compare with yours? 
I think he is a little lighter now, pat at that time he 
little lighter, too, but we were both consi- 


| 
yowr maybe he may have weighed about 150 pounds at that 


How mach did you weigh at the time? 
About 155. 
MR. ROCHE: No further questions. 


MR. 


MR. ts a moment, Your Honor. 


CROSS-EXANINA TION 
Q. (By Mr. Plant} When you hit Mr. Parker aid heleve a pad 
of paper in his hand writing? | 
A. I don't remexber, sir. He may have saa I don"t remem- 
ber. He wasn't writing, tc my knowledge. : 
Q. Did he have a pad of pauper laying on a red-colorea folder 
a folder about the color of this, holding it in his hand and 
getting ready to write? : 
A. I @on't recall. | 
Q. Do you recall that he dient, or do you recall that he 
aid, or you have no recollection? : 


A. I cannot remember whether he did or did not. 
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Q. Well, you testified that he reached out and gave you a 


push, and tmt is the reason that your hit him 


@ pad of paper in his hand lying 


sper 


pad of paper in his hand, 
sir, 2t all. 
@. = You said that if } eck said that he did, then Mr. Beck 
was mistexen; is that 
A. No, Sir. 
2. Now, when you hit Mr. Parker you say there was a policema 


nearby. 


Yes, Sir. 


SS a mare toe 


How far away was he from you? 


| 
| 


Perhaps three to five feet, quite close, 
What did he do then? 
He grabbed me by the lett arn. 


And he did that immediately? 


Yes, sir. 

Ang then Mr. Hanger hit you? 

Yes, six. 

With what fist? 

I think he hit me with his right hand. 
Did he have a briefcase in it? 


No, Sixe 


——eoe——EEEE————————EOEeeeeeeeeeeeeeeeeeeee 
SS: 
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Q. Now, aftex he hit you the policeman was holding your arm 
at the time? : 
Yes, Sir, left arm 
When Mr. Hanger hit you? 
Yes, Six. 


Ana you managea to hit Mr. Hanger even though the police- 
vou? 


Quite a trick, wasn*t it? 

No, Six. 

THE WITNESS: May I explain, Your 

When he had my left arm and Mr. Hanger hit me, I almost 


fell, and he loosened his hana apparently to catch me. I had 


one hand free at all times, 


Q. (By Mr. Plant) Now, do you recall testifying in @ hearings 


involving contemps charges against various people over in 
| 
Oak land? 
A, Yes, sir. 
Q. Do you recall testifying about this incident involving 
Mr. Hanger anc Mr. Arca? 
Yes, sir. | 


Did you on that occasion testify that you hit Mr. Hanger? 


Yes, sir. 


You did. 


MR. PLANT: Well, the transeript of what this witness did 
| 
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testify is in evidence, Your Honor. To find ort what he didn* 
testify to you will just have to refer to the whole thing. 

Page 635 is what you want. 
is a bunch of other 


the whole thing to show 


page 635. 


BR. 


Well, the transcript will show. 


See 


Yes; the transcript will show, 
estified that he hit Mr. Hanger. He made 


F the tongue and corrected himself. He said at thet 


i 
| 
! 


time, "Did you see Mr. Parker at that time?" 


“Answers At that time after I hit Mr. Hanger, or after 


rennet 


Mr. Hanger hit me, rather, because I saw the movement as he 
came across, Mr. Arca came up and grabbed Mr. Hanger, and So 
‘that time they pulled me, I mean they pulled me away. That 

is all I saw.* 

MR. ROCHE: I don*t see any needa eo engage in legal 
argument at this time. The transcript is in. 

MR, PLANT: The transcript is in. 

I have no further questions. 

TRIAL EXAMINER: Anything further? 


MR. ROCHE: Nothing further. 


nN Nn nw 
nN fe} 5 o> 
ie RS re 


TRIAL EXAMINER: You are excused. Thank 
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| 
evidence because I think that that is relevant to show the 


| 


finjunction that was issued at so:se prior time. 


length of picketing. = relevance to 22(a), the prelimin 


Im. PLANT: Well, except that 22(b) mod: 


= you have to read then together. 
\ 


! 


| 

Pearl >. yn wierti s befor he? 

PNAMEINER: Any cbjections berore me. 
T object to 22(a). 


TRIAL EXAMINEE a x 3 the admissibility, and as 


i 
' 
' 
2 said many times previous, robative value was sometning 


else again. : 
Overruled. Respondent's Exhibits 22(a)) and 22(b) will be 


received into evidence. 


{The documents above-referred to, 


heretofore marked Respondent's 
Exhibits Nos. 22(a) anda 22(b), 
were received in evidence.) 


(TRIAL EXAMINER: Off the xecord. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
MR. PLANT: Now, your Honor, I don't think that there is 
any disagreement about this. 
21 The modified preliminary injunction wae issued on 
22 IIseptember 4th, 1959, and the picketing ceased on or very shortly 
after that date. 
MR. ROCHE: Se stipulated. 


IM. LEFF: So stipulated. 
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TRIAL EXAMENER: Noted and approved. 
little loose end that Ithink 
ecord is this. 
has been made throushout this hearing to the 
Emeryville and I think we just all sort of 


- 
what kind of trucks were serviced 


for internal transportation in 


MOstly 1ift and fork trucks. 


i 
: 
i 
| 
i 


So stipulated. 
So stipulated.. 
L EXAMINER: Noted and approved. 


IR. PLANT: That ties up my loose ends, but counsel have 


asked for a stirulation celative to Mx. Olson and I have such 


m@ Stirulation which 


hn 


It is hereby stipulated that J. Giffin, althce 


See Sa 


employed as working foreman in the powerhouse in July, 1959, 


id not have senicrity as a powerhouse engineer or fireman and 


* 
Pibreboard had been operating the powerhouse with its 


497 762 

ye 

own employees during the back pay period, C. W. Olson rather 
than Giffin probably would have replaced R.| Hughes when the 


reached his compulsory retirement date on October lst, 


Further, that the entire powerhouse operation was dis- 


_ * r+ ~ : hs . 
continued on Octeber 21st, 1967, and since chen there have 


been no joss for powerhouse engineers. 


MR. LEFF: Your Honor, I am prepared to stipulate to the 
first part. I have no knowledge as to the second part and I 
i 
am not sure that it is relevant to the matters -- 


| 
MR. PLANT: ‘Well,it is relevant to this. You can claim 
| 
that Mr. Olson was entitled to reinstatement and that his 


back vay kept right on running. 


MR. LEFF: Oh, I see. 


MR. PLANT: The fact is that they discontinued the 


powerhouse on October 21st. 
TRIAL EXAMINER: So that Olsen, according to your” 


contention,his back pay would abort on October 21st? 


MR. PLANT: Z£ he is entitled-to it; I think he 


forfeited by reason of his misconcuct. 


YE LT am wrong then that would be the ena of his back pay 


period. 
TRIAL EXAMINER: October 21st, what year? 


MR. PLANT: This year. 


Mm. LEFF: I am prepared to stipulate, without stipulatii 


ppeared or all of the engineers 


Olson's job would have terminated 


approved. 


3 me = 


TRIEL EXAMINER: Anything of other counsel? 


amet ees OSD 


Your Honor, you asked that decisions that Will 
to be specifically introduced into evidence and I 


De 


have two decisions thet I chould like to introduce into 


are referred to in my pretrial statement. One is 


the Ninth Circuit decision in Fibreboard Paper Products 


Corporation versus Bay Union of Machinists, 1965, which is 


reported, at 344 Pederal Second, 300, and I have copies of the 


decision. 
TRIAL EXRMISER: Very well. 
Vihat do you propose to do with the copics? 
MR.LEFP: I understood your Honor wanted them introduced 
as exhibits, but whatever you wish I will just submit them to 


convenience to do whatever you wish, sir. 


TRILL EXAMINER: I think that it might be preferable 


3 


4 


5 


6 


8 


recess. 

(A short recess was taken.) 

On the record. 
| 
Whereupon, 
WILLIAM WEN 

wns calied as a witness by and on behalf of the Charging Party 
and, having been first Vv swe was aiair . and testified 
as 


SXAMINATION 


‘ull neme, please. 
| 
| 


William wentland Rei! weeen-t-l-a-n-d, R-e-i-h-l. 
iF 


Your aderess? 
3048 Brookficld, California I mean Brookfield, Ca2kland 
| 
California. 


Vere you an employee of Fibreboard prior to July 31st, 


I was. 
And were you terminated by Fibx eboara on! July 3ist, 259? 


Yes. 


Now, referring to the seven-month period prior to then, 
that is the part of 1959 that you worked at Fibreboard, what 
was your assignment at that time? 
XY was working out of the roofing aepax tment as.a machinis 


\ 
~ was working in the roofing depax tment jitself in the 


torrmemoe 


WiTNSSS: I was assigned to the roofing department. 
machine work for the roofing department and general 
enance work for the 
plant naturally} 


of my time and 


7 


ixGown in linoleum, and they needed 


te masts wn ag 6s ween O et astatth 8 Oe enna oN wean ta nore hime 


then they would pull a certain group} 


over there or insulations or synthetics or any 
wnen you were to go to insulations, who 
ito Go -- that you were to go to insulations? 
direct orders would come from James Slotterhkeck who 
was the working foreman 
Q. where would he get 
YR. ROCHE: If you 


superior at that time was Mr. Cuball, if I recall, 


and his-orders would come from Mr. Maffey, I imagine, 

0 words, Mr. Matfey who ee the main overall shop 

who determined wnere you were to work at any particular time 
; 

gave the orders, is that it? 

A. Yes. 


By the way, the main shop was as we have referred to it 


here, was a place where men did some of their work, buc from 
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which they were also sent to other heplant, right? 
A. That's correct. 


a . - : = , Le 
de /nd isn't it true that the main shop serviced really 


J 
ef 


all departments of the pl 


2 


is that 


EVAMTMATDTON 
EXAMINATION 


morning? 


A. At the roofing 


about? 
A. Yes. 


Q 


Us Me. Reihl, since you were there, perhaps you can inform 


me, but was there at any cine that the roofing department and 
mill Gopartment maintenance activ 7} combined? 
No, Ican‘'t recall that they ever were. 
But were the felt mill and the roofing depar tment in the 
| | 


building? 


there is a division there, but I mean it is walking 
| 


out of one door and going into another door and it is one big 
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TR saa 
SAD hea 


the record. 


Baldwin, please. 


1:40 p.m. 


examined and testified 


EXAMINATION 


Se eh lite dk 


here? 


In San Prancisco. 


Ané' how long have you been employcd there? 


Wptoninateiy three and a halz years. 


some time in the past employed by Fibreboard 


Paper Products Company? 


A. 


4 
3 


Q. Corporation. tihere 
4 


At the Emeryville plant and in New Jersey, their plant 


there. 


503 


“ 


0. During what period were you employed@ at ithe 
plant? 
Approximately January, '56 through Octcher, 
And what was your job there? 


and later personnel manager and 


your work 
Entirely. 
th various unions 


representing personnel at th 


es 2 


Q. There was alreaéyin existence a retirement plan, was 
there, at the time of those meetings? 

A. Yes, the Pibreboard part of the company had an existing 
retirement plan. 

Q. in other words, there has been a merger of Pabco with - 


Fibreboard and Fibreboard had an existing pension plan; is 


that it? 


Now, what did these meetings relate to specifically? 


Well, there was at the time some of the employees at 
| 


Emexyville were considering ccming in under the Fibreboard 


plan and the meetings were held to inform the, employees about 


the plan. 


rw) 


wa N 


o vn he 


YK EP FF 
a wn -F O29 © © 4 


a) 
om oh 


$04 


By the employees, do you mean the unions re 


° 
the emplovees? 


all or virtually all of those 


ne union? 


ument on a total of five 


identify the handwriting on that 


4 


my oun. 


IR. PLANT: Well, I doen't walt to mark the original. 
te substitute copies. 


TRIAL EXAMINER: Thet will be all right. 


Let that teke the identification No. Respondent's 23. 


(The document above-referred to 
was macked Respondent's Exhibit 
No. 23 for identification.) 
WETNESS: LLL the pages are in my handwriting. 
Q. y Mr. Plant) Now, who is or was Miss D. Hanson? 


A. Miss Hanson was in charge of the insurance department at 


the head office. 


Can you 


whether or not this summarized the 


those meetings? 


ExALbitc 
X reserve ruling on 
| 


that until you cross-exenine? 


LEFF: L would prefer that. 
RIAL EXAMINER: ‘ reserve ruling on 


| 
MR. PLANT: At this point I call your Honor's attention 


to this: 


On Page No. 2 on the page of the exhibit which is 
numbered two, there is a question and answer No. 2 reading as 


follows: “Can present employces defer retixcment? 
| 
“Policy is to retire vecople at 65. The minimum and 
maximam benckits are buihi around this. However, we can 


expect older members to be able to work in’ accordance with 
Section 17, Pages 26-27." : 

(By Mr. Plant) Mr. Baldwin, at any time during those 
negotiations, those discussions, was Local 1304 told that men 
who were between 60 and 65 on January lst, 1958 would be 


entitled to work five years after that date? 


Ww no. 


have any practice with respect to 


retirement Gates and of the 
were open to them? 


as Inaervville was concerned how did she go 


. 


concerneé employee and we saw that he got it. 


FR. PLANT 


(The document above-refexred to 
was marked Respondent's Exhibits 
Nos. 24(a) and 24(b) for 
identification.) 


0. (By ie. Plant) New, referring you te that first page, 


24{a}, ao you recognize the signature appearing at the bottom 


To ithe best of my recollection it is Miss Hansen's. 
ana the letter which was marked 24(b), whose signature is 


at the end of that? 


Miss Hanson's. 
this the type of letter that she was in the habit of 
sending you to be delivered to the employee? 


Yes. 


Welz, if saw the employee mys 
him. More commonly, I believe, 
department nead within the plant or @ secretary in the 
personnel department notified the man by putting a note on 
nis timecard and asking him to come into the peneoanen! 


@epartment and then she would give it to hin. 


MR. PLANT: I will offer Exhibits 24(a) and 24() in 


| 
GRIAL EXAMINER: Any objection? 


_ ROCHE: The General Counsel has no objection. 


evidence. 


MR. LEFF: I would like to cross-examine on this, your 


Honor, before youxle on it. 


HRIAL EXAMENDR: Very well, I will @efer ruling. 


MR. PLANT: Now, the significance of this, as we go 


pes 


along, Me. Trial Examiner, if you will look the first page 
of 24(b), that is the letter which was enclosed, is addressed 
to Mc. Flopin Bennett and the first sentence reads: 


“(his is to remind you that your normal xetirement date 
| 


is December 1, 1962 and to advise you of your privilege of 


selecting an optional form of retirement income." 


EXAMINATION 


Pipuron, 


ereennonee a 


Bnd how long have you been emiloyed by Fibreboard? 
5. 
records cr files and particudarly o 


were between the ages of 65 und 65 on January Ist, 1958? 


how inany of those -- well, I with- 


what you found? 
I found three cases of people who had been ketween the 


of 60 and 65 on their unit effective date which was cither 
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January lst, 1958 or in the case of one plant, February lst, 


1958. 


| 
MR. PLANT: I have here what purports to be a letter or 
a copy of a letter dated November 20, 1961, addressed to Mr. 


Joseph 


ry — 


OATAT, LMAMT 7 Syme ees) £3 
FRIiAL EXAMINER ¢ y how wousG you 2c 


x 


MR. PLANT: It is a letter addressed to Mr. Joseph 


Freitas under date of November 20th, 1961, purporting to be 
| 

signed by D. Hanson, Dorothy Hanson. 

nent ebove-referred to 

Respondent's Exhibit 


for identification.) 


{By tir. Plant n ibi : helps, was 


that one of the files which you reviewed, that of Mr. Joseph 


Q. And did you find the documents which I have just shown 


you in that file | 


A. Yes, it was in the pension file of Joseph Freitas in the 


employee insurance cepartment. 


0. Now, What bargathing unit was hr. Freiras; what union was 


he represented by? 
A. Ye was a member of the bargainingwmit represented by 


Local 1.01 of the Paint Makers Union at Emeryville. 


we And what was the unit date of that? 


the machinists? 


took early retirement? 


for his before his compulsory 


a 


uncerstand that he was a member of 


Z think it is 1101 of the Paint Makers 


I notice here -- is this one of the 
itself with the retirement plan on 
January 1, 1956 


ThE WIth 


TRIAL EXAMINER: I see here Costa County's Brotherhood 
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TRIAL LUNE: 
sibility of 25. 


fL believe that the counsel the union and the govern- 


that they don' 


objection. 
Very well, in the absence of any response ‘from counsel 
; | 


to the contrary, Respondent's 25 v be received in evidence. 


ferred to, 
ondent's 


. 


WR. PLANT: Wow, I ask that there be marked as Respondent/s 
| a 
26 for identification, a letter dated February 28th, or rather 
a copy of a letter dated February 2th, relative to -- 


TRIAL EXAMINER: Vhat year? 


MR. PLANT: 1961, relative to Floyd Turner. 


(The document above-referred to 
was marked Respon@ent's Exhibit 
No. 26 for identification.) 


Q (By Mr. Plant) Now, Gid you come across Exhibit 25 for 
identification in Mr. Turner's file? ae 
Yes, I found it in his personal pension 


And what bargaining unit was Mr. Turner 


: . 
He was a member of the bargaining unit represented by 


S12 


© Pulp, Sulphite and Paper Mill Workers at 


obviously he was not 
Turner, in fact, retired? 
is that correct? 


offer the letter in evidence as 


SYAMINER: Any objection? 


General Counsel has the same objection 


The Union joins in that. 
TRIAL EXAMINER: Very well, JI gather that you have no 


objection to its receipt as I am only passing on its 


admissibility, so Respondent's 26 will be received in 


evidence. 
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(The document above-referrea to, 
heretofore marked d@ Respondent's 
Exhibit No. 26, was received in 
evidence.) 


incidentally, gives dune list, 


turner ’s com ry retirement date. 
0. (By Mr. Plant) Did a find one other who fell in the 
eategory of people mentioned and who was that? 


/ 


A. That was William B. Nasi 


_relative to William Nash, whicn I 3 marked Responden 


eferred to 
"s Exhibit 


-x~ 
ol 
- 


Boe 


(By Kir. Plant) Did you find Exhibit 27 es Me. Nash's 
| 
file? 
Yes, I did. 


Now, what bargaining unit did Mr. Nash belong to? 


He was also a member of the bargaining unit represented 


. | 
by Local 303 of the Pulp, Suiphite and Paper Mill Workers at 


the South Gate gypsum pliant. 
And this unit's effective date was? 
February 1, 1958. 
And on that date, do you know how old ite. Nash was? 


Wis date of birth was July, 19th, 1896, so he would have 


been 61,2 guess. 


The Union joins in that statement. 


EXAMINER = zi be received in evidence. 
cument above-referred to, 


fore marked Respondent's 
No. 27, was received 


Now, that letter to Mr. Bennett, did you 
find that in his personal file? 

Ho, I Gid 

where did you find that? 

I found it in a group of leose -- I called them 


miscellancous mers that were stuck in the file of the 


You couldn't find letters to any of these other men? 

No, ZT could not. 

Do you know whether letters were written to the other m 
before theiz termination on August lst, 1959? 


A. No, i have no knowledge of it. 


‘ 


identify that? 

I have seen it before. 
Where did you see it? 

I have seen it in ovr files. 


Were you present in the 196 


scouent 
You were 


ox do you have any knewledge of its use o 


I have no knowledg i se 1 Ii recall any 


There is a stamp that Says, “Budgets 
Brannon Street," the date, 1-13-65 and _ an 
like D.C. or D.u.B. 


Can you identify that? 


Mm. AN Tha eff, I have the witness who prepared 


who I intend to put on. 


Luvks: Thank you, Nr. Plant. 


Mx. Leff) Can you identify that in any way? 
Yes. I believe that is the initial of Donal L. Blinco. 
Can you recall what file you saw this in? 
I saw it in a file that related to the negotiations with 


1304 and also the matter of the return cf the | 1304 employees 


rexerence to it. 
Q. ir. Phelps, I refer you to the second page, the bottom. 


No further cuestions, your Honor. 
TRIAL EXAMINER: Anvthina further? 


ROCHE: Nothing further, from the General Counsel. 


excused. ) 


DIRECT LAAMINATION 


(By 2%. Plant) State your name, please. 


Donaid L. Blinco, B-l-i-n-c-o. 


Ana what is your occupation, Me. Blinco? 


Ijiam a senior analyst with Pibreboard Corporation. 
You live here in San Francisco? 
I live at 5 Sausalito Boulevard, Sausalito. 
there do you work? 
ibrebozrd Corporation, Brannon Strect. 


San Francisco? 


San Francisco. 


That is when you first went to work 
Yes. 
And what was your employment 
was seni Ly c the corvorate planning Gepart- 
at Drannon St¢eet, 
Now, I am going te 


shich has been marked 


TRIAL EXAMINER: That was Uni p 3 as I recall, 
correct? 
MR. PLANT: Yes. 
Exhibit 16. 
Im. PLANT: 


PRIAL EXAMINER: That is a tabulation. 


ER. PLANT: Yes, it so exhibit that ir. Leff just 


shoved Mc. Fhelps. s 
(By Mr. Plant) Do you recognize Union's Exhibit 16? 
I do. 

Who made that, do you know? 


I prepared the schedule. 


That is your writing, is 


l. 
| 


sere I 


see encarta men suan te 
. 


om you to my immediate 


ffice so XY in turn tcok the 


work, project, had been 


with this back 


call from me 


plan dates, retirement Gates. 
End you then preceeded to prepare that schedule which you 
before you? 
Yes, Idid. 


Where \Gid you get the information which appears on that 


Well, we had a file inthe office that had a collection of 


that date and I went to that particular 


Collection of what information? 
Of the information regarding the Emeryville 1204. 
You mean information relative to this back pay problem? 


To the back pay problem, yes, sir. 
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9. Bnd did you find in that file anything 


retirement dates? 
I found one schedule. 


I have here 2 Gocument the first page of which 


is entitled, "! var ‘bor costs, crafts at Emeryville, " of 


e marked as Exhibit 28, Respondent's 


fication. 
(The docume pove-referred to 
was marked Resvondent's Exhibit 
No. 28 for identi ntion.) 


Qin (By Mr. Plant) I will refer you to Respondent's 28 for 


identification, Mr. Blinco, and ask you if that is the 
| 


12 | document which youjust mentioned having found jin that file? 


Yes, this is the document that I found in the file. 


Do you know by whom that had been prepared? 


Yes, by Mc. Charles Patzke. 


And who is he? 


Me. Patzke was senior analyst in the corporate planning 


Gepartment prior to my coming to work for Pibreboard. 
And was he still at Brannon Street? 


No, he was not. 


vihere was he? 


He was transferred to the southern packaging division of 


23 = Los Angelcs. 
A Q). That was before you came? 


A. Yes. 


S Exhipit 


+ 


Gara Lrom 


_ Haney 
enat sched 


w 


+’ 


it nor seen 


e@ preparing } Exhibit 16? 


Wp GlOCES 


How, after | ering Union's *xhibit 16, what did you co 
c 


f 
i! a copy of it to your office and I also gave a copy* 
Thunann. 
heyer : asz% that : i > E > 28 be 
TRIB EXAMINER: Zny objection? 
IR. LEFF: Yes, your Honor, I object to this. 


: . - 
have no opportunity to cross-examine the man who — 


it. I don't knew where the data cane from. 
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TRIAL UMAMINER: Very well. I will reserve ruling. 


LANL: I may say, your Honor, it doesn't matter who 


may exoss-examine. 


i 
| 

WVBIUTIIED « CT es 

RIAMINER ¢ VEX Y . | 


Sony eAaechae ~ = : als 
TRIAL SXAMINER: Let's take 10-minutes and: be back here a 


10 of 3:00. 


TRIAL DXAMINER: On the recor 
CROSS -DNAMINATION 
) (By Me. Lef¥) Me. Blinco, I have put in front of you 
Union's Exhibit No. 16 and Respondent's No. 28, for identificayion, 
and I wonder if you could explain to me the process by which 
you got from Respondent's Exhibit No. 25 to ae compulsory 
: 


retirement dates given in Uuion's Exhibit No. 16? 


A. Well, I took one of the perbds of time from Exhibit 28. 


‘- 


For example, I took the age at 6-1-59 and updated or in 
case, I used the last date age at 7-1-63 and updated that 


to 1-1-65. 


I just added the number of months fron 7-1-63 to 1-1-65 


the age shown on this schedule. 


Well, let's take 


I prepared : 2 ; Go ch 
How much of Respondent's 


Gone by your 


ive sana a asin tment rereenntennnt Wee sear oeoes oo 


example. 


BLELGINER ¢ : is there an extra copy 


z 
I 
'. 
7 
i. 
| 

; 


} 
f 
pace XI can 
H 
ta 
i] 


nett is Ho. 9 on the bottom part of 
compulsory retirement. 
the bottom part of the £ 
4S you read thet across you have age at 


ne month and -- 


sory retirement age 68 years and one month. 
Compulsory retirement date 1-1-65. 


Yes. 


Now, could you tell me where,from Respondent's 28, that dato 


Exhibit No. 28 under Bennett, 


68 years, one month. 


Did you just take that date? 


And then backed 


on the basis of sew i mase I had to go 
over a column to 9-13-62 and so om 1-1-65 he would be 70 years 
| 


and one month. 
‘Wherefore, 1£ his retirement date shown on this schedule 


which I just followed was 68 years onemonth, well, from 


and that is an even two years, then I used 1-1-63. 


Now, the mandatory retirement age that is gilven in 


espondent's 28, do you have any idea how that was established? 
| 

A. I have no idea because I was not there. 

OL Well, XI believe that those wes a stipulation as to Mr. Ben 


birthdate. 


birth: Gate was November 10th, 1894. Now, if his mandatary 
retirement age is 6% years and one month, then I wonder if you 


could teli me the date that he reaches that age 


| 
| Now, Mr. Blinco, it has been stipulated that) Mr. Bennett's 
i 
4 
t 


3 


Gate is November 10th, 18947 


822 
from this 
to find out where an error crept in if 
trying to find out what, if 
. 
S was correct or incorrect. 
arrivee at | 


that worked out to be 


that the company is 


y whatever you did. 
tly mathematical. 


basea on this particulce 


v 
ical os 
Patzke in 1963. 
no doubt been explained to you that 
there were different compulsory 
reticement dates than January Ist, ‘63, that was arrived. 


2. xd understand that from today hearing it. 


£ 
0 Rave you at all explored how it happened that you got a 


‘i have never read the retirement plan, number one, 
21 a the time that this was prepared. 
22 z Well, then, somebody computed a mandatory retirement age 
wrote it on Respondent's Exhibit 28; is that right? 
It aprears here, yes. 


Whoever did that must have had some basis of putting it 
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Govm, isn't that likely? 


Well, I couldn't say. 


In any case, somebody did put down a mandatory retirement 


on this plan which states that Florin Bennett's mandatory 
retizement age,for example, is 68 years, one month? 
That is the way it reads. 


was done by your predecessor? 


Ps 


No further questions, your Honor. 


REDIRECT EXAMINATION 


. en a> i} “ 
Q Mr. Plant) Let me ask you this, if you will look at 
| 


Q. 
the first name on that schedule prepared by your predecessor, 
John Aiello, and the first figure there under August lst, i959 


is 39 years and two months. 
In preparing your sheet did vou assume that that two month 


ineluded the month in which he became 39 or wag exclusive of 


the month in which he became 39? 


A. Z assume that it did not include the year or the month in 
| 


whth he had his birth -- the month in which he jhad his birth 
| 
date was not included. . 


Q. By the way, in preparing that, did you talk to anybody in 


the insurance department? 
I did not. 


Bndl take it that Mc. -- what was his nane, your predecessqr ? 


Patzke. 


Angeles. 


5 


RroD 


= ,;<e¢ 
Se ess 


we 


went 


tne recora 


been 


coulen*t un 


here he was not connected? 


@ guestion or two. 


Svar rota 
aoa PION 


something here but I 


to be clear in my 


Exhibit No. 287 
chat question. 


erstand the answer,myself. 


Bennett here. 


Prom 9-13-62 -- 


TRIAL EXAMLVER: 


Abend 


t peeooe 
ashe ~ 


fart 


Yes. 


4 EXAMINER: 


I used 


Now, why is 


th 


e@ age 


9-13-627 


that a relevant date? 


at 7-1-63 but in his case 


there was nothing shown in the schedule. 


You can use any one of the age brackets here an@ in this 


case I used 9-13-62. 
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» 
TRIAL EXAMIWER: That is the beginning of the back pay 
period. 
THs WLINESS: Yes, that just happens to be the beginning of 
back pay period. 
WRIAL EXAMINER: You mean that is a coincidence? 
3 WITKESS « 
H column. 
He used three different date periods, 3$-1-59, 9-13-62 ana 
7-1-63. : 
TRIAL EXAMINER: Well, S-1-59 strikes a responsive cherd 
with me; 9-13-62 strikes a responsivechord with ne. 


es 7-1-63 indicate? 


MR. PLANT: JI think that I can answer that for you, your 
| 
Bonor. 
| 
TRIAL EXAMINER: I wish you would. 


MR. PLANT: This document was prepared for the purpose of 
enabling Fibrebcard to have some idea of what its maxima 


liability might be for back pay and the date selected was what 


would the back pay amount to from September 13, '62 to July 


You will see over here on this page -- 
TRIAL EXAMINER: But July Ist, '63 =- 
MR. PLANT: Well, that is when this was prepared. 
TREAL EXAMINER: That is when this was prepared? 


MR. PLANT: Yes. 


ware 


EXAMINER: Well, nosody ever 


people worked with this so long you feel everybedy else 


been working with 


16th, 
the month, 
own information. 


Mr. Bennett? 


an@ four months? 


1-1-65 of 70, one month, so then 
a 
I went back to this sheet and it showed a mandatory retirement 
Gate of 68 and one month, so that is exactly two years and two 


years from 1-1-65 is 


was the mathematical calculation that I made. 


you took the periods fro 
j- At the 3 time that I was asked to prepare this 
scheaule, which we call No. 16, was in January of 1965. 
Padrefore, I base it on the age at 1-1-65. I could have « 


& 
used the age at 8-1-59 and TI could have come up with exactly 
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| , 
is AA A : : 
| the sane answer on Exhibit 16, the n@ identical answer 


xeyardless of what base period you 
Q. I see. If you had used the age at €-1-59, you could have 


taken the period of time between 8-1-59 and January Z,, 1965? 


A. Yes, sir. 
IR. ROCHE: I think that is a little clearer to me. I 
hope I still understand it when I read the transcript. 


M. PLANT: Just remembe Me. Roche, that the witness in 
| 


figuring when he saw one year or 39 years and two months took 


these to be the two months following the year in ne ee man 
xeached 39 -- following the month in which the man reached 39. 

MR. ROCHE: Since the :copies of Respondent's Exhibit No. 
28 are not complete at the bottom of the first pace, is no one 
-has any objection, I would like to read that note into the 
record. 

MR. PLANT: Go ahead. | 

TRIAL EXAMINDIR: Well, I think that there shoulén't be 
exhibits in here -- this is going to be vitally impor tant as I 
see, not only for myself but anybody else here. 

We should have the complete transcript. I don't see reading 
it in. I don't think it is precise: I don't think it is 
complete; I don't think it is lawyer like. 

Let's have an exhibit here that reflects. what the original 


reflects. 


MR. PLANT: Unfortunately in duplicating this that note 


~ 


OTR Pesto AS 


TRIAL EXAMINER: -en in XNeroxing these 


Liv) 


ow 
Sse rer ee rorern nvr. 


hy 


toncdent's No. 3 tlicgible in one respect or 


on our machine, Mr. 


copy than you have 


Pp 


you do that < put the two in evidence 


+ 


in and replace then with 


sO. 
PIANTs: th make that note whole. 


, please, General Counsel has 


another reason for to read that footnote into the 


recore. 


Ciearer copies wili go 


The cate is 6-15-63. Initials, R. Cc. T., Standing for MM. 
Thumann, reports that GO per cent of men have reported to 
NLRB in -- and eight are working on and off andothers are 


earning high rates. 
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R.C.T., estimates liability at -- and what appears to be 
$60, M at 7-1-63. 
G. (By Me. Lef£) Mr. Blinco, I wonder after this last series 
of questions, am I correct in understanding that wha 


Getermined the retirement Gate is the information in the 


column on Respondent's 28 headed ‘mandatory retirem 


That is correct. 

And that was prepared by your predecessor? 

Yes it was. 

You have no idea how he arrived at that? 

I do not. 

MR. LEFF: Your honor, you have reserved your eee on 
Respondent's 28 and this was prepared by somebody who isn't 
before us to cross-examine and the critical issue is how did 


he arrive at that mandatory retirement age and we are not 


really yet able to determine how he did and I would object to 


the admission of this. 

MR. PLANT: EZ will submit the document in euieenees your 
wlonor. | 

YRIAL EXAMINER: Now, I would like the witness to take me 
through this step by step. 

Counsel is so familiar with it that they ask questions 
which might be characterized as esoteric. Mine will be very 


elementary. 


i 
| 
: 
: 
| 
i 


assume that it was stipulated 
November the lOth, 1894. 


tep so that I can understand how 


: 


was Gue for mandatory retire 


eS wees 
ee ee ee een ~ 


aidn't work from birth dates. I 


Well, does 28 parse with the fact 
born on November lOth, 18°4? 
his age, for instance, at 8-1-59 was 64-8, I 
ears and eight months; is that correct? 
That is correct. 
Now, does that rarse with going back to November 10th, 


is birthdate? 
Novemser if, 1254 
That is correct. 


Vs: “ 40% 
Taat is correct? 


will be €4 years, eight months, but not counting Novenber, the 
° 


month of November in 1894. 
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You exclude the first month, the month of his birth? 


This is what I presumed that the gentleman who prepared thi 


schedule had done. 


So on August Ist, 1959, he was 64 years and eight month 1s? | 


terms of actual Gates. 


would be on August 9, he was 64 years and eight 


J 
Now, the retirement age is 65, is that correct? 


MR. LEFF: Your Honor, the retirement age given in this 
| 


vexhibit is 68 years and one month. This is because hisiwas a 
» man who was over 60 but under 65 as of January lst, 1958. 


That is right, but the mandatory retire- 


No, sir, it was, we claim, five years after 
January lst, '68. : . 
* ~ i 


TRIAL EXAMINER: What I am trying to do now is I am trying 
AES figure out aside from what your contention is about the 
moral agreement, taking that aside for the moment, we will get 
| 


that later on. 


It is contended therefore that he had to retire onJanuary 


BA 
spre ist, 1963; isn't that correct? 
l 


MR. LEFF: Well, your Honor, if you take the difference 


etween 64 years and cight months on August ist, '59 and 68 


Years and one month, the given mandatory retirement age, I 
believe that that correctly comes out to January lst, 1963. 


TRIAL EXAl = well, then, that is evidently the way the} 


his chart arrive@ at the 
ement age because I contend that he correctly 
mandatory retirement ace. 
ouble was that this exhibit 


stated of computing back 


very much interested in 


te was interested in determining who 


e been required to retire prior to a certain date and 


that is all he was trying to figure, as you will seeon the 


; first page \ 
thing is, your Honor, that in the 


we contend that the date is January | 
/ 
/ 


A 
/ 


to have arrived at that. y 


/ 

GRIAL CYAMINER: Well, on the first page they have maximum 
‘ Po 

ro ' 


numbex as of July 1, 1963, maximum cost. 


In other words, this was prepered as of July 1, 1963. 
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eee 
Do you have set out somewhere exhibits, 
| 
contentions or so on the. dates that you contend that -- there 


are seven, isn't there? 


actually eight. There was 


one man who is titied | : put there will be an 


jissue as to his retirement and that is i. Albert R. Bergstrom 


whose job was climinatcd as far as back pay was concerned. 


MR. PLANT: Your Honor, the compulsory retirement dates, 
in accordance with the plan and not any alleged oral agreement 


: =- | 
are set forth in Schedule 1 of the apperdix to our amended 


complaint -- to our amended answer. 


TRIAL EXAMIN Now, you don't take cbjection to those 
retirement Gates in the abstract, absent youx oral agreement? 
MR. LEFF: There is just one, your Honor, that I think we 


stipulated that one should be February lst, rather than 


January Ist. 


MR. PLANT: Well, we made the stipulation. 
TRIAL EXAMINER: And, o£ course, with you there is ino 


question at all. | 


Now, where do you set forth the mandatory retirenent dates 
of these men? 
MR. LEFF: It is set forth in the General Counsents Exbibi 
| 
No. 2, I believe, your Honor. 


TRIAL EXAMINER; That is the chart of employees and the 


benefits reeeived. 


SSSI et 


iH 
' 


i 
' 
i 
; 
q 


pay 


that it 


ones 
January 
EXAMINER: hat is -d upon your contention 


the time the plan went: 


at is correct, yeur Honor. 
would like to comment on Mr. 
Plant's comment. 
we cet rid of the witnesses and 
we have any argument -- 


. 


I would like to finish one sentence, Mr. 
All right. 
Mee Plant commented that apparently the 
iy. Patzke, who urepared Respondent's 28 was not 
very interested in retirement dates and General Counsel would 
it that Respondent's 28 shows the work of a precise and a 


careful and ia thorough individual and that his information with 


. 
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7 


respect to retirement dates cf Bennett and the other six or 


seven employees probably came from some authorative source in 


the company recoxds. 
| 
TRIAL SXAMIMER: Very well, anything further? 
IMR. ROCRE: Nothing further from the Generali Counsel. 


MQ. LEFF: No further questions, your Honor. 


pus 
TRIAL EXAMINER: You are excused. 


Thank you. 
(witness excused.) 


MR. LEFF: Your Honor, your ruling on Exhibit 28 is 
pending. 7 

TRIAL EXAMINER: Yes, I am going to get to that. IZ am 
going to overrule the objections end receive Responent's 28 
in evidence. | 


(The document above-referred to, 
heretofore marked Respondent's 
Exhibit No. 26, |was received in 
evidence.) 


MR. PLANT: Now, may = have a stipulation, namely that 
Schedule A to Union's Exhibit 17 was prepared by me or under 
my direction from Union's Exhibit 16, namely the schedule whic 
Mr. Blinco sent me? | 

MR. LEFF: We will so stipulate. 

MR. ROCHE: Se stipulated. 


TRIAL EXAMINER: Noted and approved. 


vive 


nm. PLANT: May it be further stipulated that I have 


accept your representation, Mr. Plant 


will so stipvulate. 


ee eee 


c 


on behalf of Resronde; 


- : > 


iousiy auly sw fied further as follow! 
Ps 


Thumann, I believe has previously been 


DIRECT EXAMINATION 


took place with various unions in 1957. 


ttend all of those meetin 


it you who did th behalf of the comp 


Now, just how did you go about going. through this phn 


with these unions; did you have a regular format that you 


- 


followed? 


A. Yes, after a short introduction about the pension plan 
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; was the company's pension plan, I presented enough 
to each one of the representatives of the various 
in separate meetings that I had with the unions of the 


plan itself. 


I went through the 


answers. I we questions and 
| 
“to properly eg x for more detailed 
4 
the pension plan itsei=. 


the questions asked was about when Go you retire. 
| 


retirement date is on 8-8-65, and then it says 


an@ at that period I turned over to Section 17 
itself and read Section 17 and pointed out that as far as 
unions were concerned that where the eligibility dates of 


prior grouping of Septerber 1945 was expressed in Section 


~ 


that would be revised or amended so that the eligibility date 


would be the correct one for the particular union which was 
| 


1-1-58. 


Now, did you give that explanation to Local 1304? 


I aid. 


Did you at any time tell any ef the uniong that a man who 


on January ist, '58 was between the ages of 60 and 65 would haye 


five years after January '58 before he would be required to 


retire? 
A. I did not. 


Q. Did you say anything to that effect? 


have here a letter Gated December 4th, 


Ferber whic: 


beve-referredad to 


ongent's Exhibit 


the criginal of that 


received through the 


Do you know when it was received? 


she industrial 


No objection. 


objection. 
TRIAL EXAMINER: It will be received. 


(The Gccument above-referred to, 
heretofore marked Respondent's 
Exhibit No. 29, was received in 
evidence.) 
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Q. (By Mr. Plant) Now, I am going to turn to the contract 


negotiations between Fibreboard and East Bay Union of 


Machinists during the years immediately prior to 1959. 


Did you conduct those negotiations on behalf of Pibreboard|? 
x did. 


During the course ofthose negotiations did you at any 


1p the matter .of wage cost? : 
| 
Did you @o so in 1958? 
Yes. 
What Gid you say? 
I pointed out to the union in 1958 that I had been ANS 
with them for some several years about extrcne cost that 


wea were having as far as the maintenance contract was concerned. 


I reminded them that the cost which consisted of wages and 


all fringe items, that unless something was done ebout it we - 


would have to do something about it. 

Now, did you Limit your objection to the wage cost only 
to the cost other than those involved in the wage rate? 
4. No, sir, it was the entire thing that I took acre of, the 


hourly rate of pay, the cost of vacations; the cost of 


holidays, the cost of shift differentials, over-time, over-tim 
Sunday, as such and so forth. 


24} 9. Turning now toward another subject, in 1959, the ILWu 
i 


25 | Millweights' rate was not inoreased; 
i 


il 


a 


ee ene ee 


+. 
a I don't 


s with the 


10n an 


lation 
at ~ tock but 


t 
2 
ttent 


ze 


1 6 representative. 


ecot 
n0m 


? 
osition t 
how 


t 
t tomya 


wi 
usiness Agent of Local 6 of 


reases 


o 
pees 


2 


ty that was? 


+ 
¥ 
f 


Zz 


ly 
it wasn't th 
was the 


fo) 


« 


ntize 
- Bucke called it to my attention or not, 


n 
YOu S2v 


st 
hat correct? 
ht. 


was e 
¥ 
Did you explain w 


now, 
Ss rig 


ne] 
ra) 
a 
el 
i] 
9 
° 
SG 
YW 
Ke) 
h 
a 
= 
9 
ay) 
vy 
v 
Cy 
a 


spams eee 


h 
2. 


. 
£ 


ell, now, you said that the Millwrights’ rates were entirdly 


(By ix. Plant) 


Well, 
Vie 
nn 
That i 


“e 


Lie 
. wl 
be 


: * . 
“4 i ‘ oy Poy 


2. 
too hig 


Sars ee SOSA AISI RASS STOR Rese see ee eee ee ee 


aA NO « ci 
ee Se ee ec) en eeper 


contract with the ILWU 


was tied into the same rate of pay that the machinists would 


have. 
So on Sugust 1, or whatever the annivers Gate of the 


machinists! contract would be, the same date 


Did you take any position with Mr. Burke as to why the 


Millwrights! rates were too high? 


when we Sa this, -I 


cabernet 
7 rate > . 


A. Yes, in the latter part of ‘61 


recall pointing ovt to Mr. Burke that those rates were entire 


teo high and that we should, perh thought as to 


| 


of pay were being paid in the area jas far as 
| 


what rates 
machinists were concerned. 
Q@. Was there any Giscussion of the machinists’ rates in 
connection with the Millwrights’ rates? | 


You mean machinists 1304? 


Yes. 
Yes, there was. 


And@ what was that discussion? 


That the machinists’ rates haa reached such a point and 


take the action 


they were so extremely high that we had to 


that we did take and that was to terminate thd employees and 


bring in a contractor. 


Q. and that the Millwrights' rates likewise 3} 


to my recolle 


position for two 


let me familiarize you with 


seen that? 


} 
2Bave 


cal 1304 


who would be entitled 


ome contract 


connection with those 


Not to my recollec 


Do you have any 


No, none at all. 


Now, 


ia mid-year 


of having given it to them at 


you succeeded in executing 3 contract w 
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1304 relative to Emeryville anda other relative to Martinez? 
Yhnat is right. 


And this calied for 
gnt. 
tell me how 
Knew wt 
and rm 
in the negotiations with 1304 I would pla a price upon each 
| 
one of the fringe items they for. 


is over-time the contractor's machinisYs 


a half. 1304 felt that they should 


as very 


important to their union, so a price on that half tim 


was paying and 
when I went all through that thing and found out eefinitely 
what they needed, I then substracted the sum of what all these 
items represented, took it away from the rate of pay being 
paid to the contractor's people and came out to $4 an_hour and 


XT said that would be it. 


. in other words, that was the result of your computation as 


n 
\ 


' 
to what the wage rate should be to equalize wage costs with 
those of the contractor's? 

A. Correct, you are. 


TRIAL EXAMINER: Was that purely 


calculations oer during the cour so of 


recall correctly, from March 


somewhere. around there? 


any other rates brought into 


Ne talked consid : hese and then gradually as 


we began moving along this 
? 


to the $4 rate; the 


in arriving at those j 
4 


ana how I arrived 
. 
did the union have any members who 
Bay prea Going work the 
same, Similar or comperable to your unit employees? 
WEUMESS: Did they have any? 
TRIAL EXAMINER: Yes. 
Yes, they did. 


EXAMINER: And do you recall how their 


with the $4 figure? 
They were less. 


NER: They were less? 


thanks 
They were less. 


}) They were less. 


Mr. i. Thumann, did make any final 


to obtain more than $4% 
| V 


Yes, they @id. 
What position did you take with them? 
all there wes, no more than $4. 


hat was 


I 


Did you make any reference 


in that connection to the 


contracting? 
| 
Could you rephrase that question again? I Gon't undéersten 


it. 
Q. well, in refusing to go higher than $4, did you make an 
v 2 3 7 ; 


reference to the $4 cost as compared with the cost of having 


a contractor do the work? 
Yos, I pointed out to go ever $4 would thon raise the cost 
above what we were paying to the contractor. 

your contractor's employees, what 


TRIAL EXAMINER: Who was 


union were they members of? 
! 
WESS: The ones who were doing the machinist work 


THe WiiTnNy 


were Millwrights associated with the Carpenter's union. 


MR. LEFF: Are you finished? ! 


MR.PLANT: Yes. 


“EXAMINATION 


mann, when did you start negotiatins 


a re arta aes at eared 


personally start? 


Settrtnemesrss somes: 


SSS SR SSSI 


Pabco wage formula was intreduced? 


wnener 


| 
| 
{ 
| 
| 


Gue course they agreed and 


every contract from whenever 


veor that we had negotiated, we would 
period of time and each that that 
was over we negotiated again and then continued 
Q. And in all those contracts - the Pabco wage fornula simply 
continuead from contract to contract? 


A. That is right. 


549 


Did you ever propose any changes in that contract? 

Only in the sense of pointing out that She toneiee cost 
consisting in that formula and everything else was entirely 
too high and that we had to get our cost down. 


te. Thumann, in your discussion with Me. Burke about 


Waxrehousemen's Millwrights rates did you state to him in 


xeforring to the 1304 machinis’ 


s that the 
high that you had to take the acticn that yo 

A. That is xight. 

Q. and you indicated te him that theILNU rates were too 

high teo? 

A. What is right. 

QO. And I take it y meant by that unless the Warehousemen's 
Millwrights rates went down they too would face the possibiiit 
of loss of job? 


A. No, I didn't. I pointed out to him that the rates were 
: 
entirely too high but I made no threats at all. 


‘ 


‘ 


Q. %L take it you also didn't make any threats to Local 1304 


jin the 1965 negotiation that if they didn't agree to a wage 
cost equal to the contract there would be no contract? 

MR. PLANT: Objected to as immaterial. 

TRIAL EXAMINER: You may answer. 

THE WITNESS: Oh, I can? 


The very first meeting that I held with 1304 I reviewed 


with them where we were and that if we had only known back 
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to do some talking about these 
made up, why we would have gone 

we are going through that 
we are only 


ili we fing 


St pen eee eee 


very much. 


No cnestions. 
TRIAL EYMINER: You are excused, thank you. 
(iiltness excused.) 
ts rest, your Honor. 
conor, we have one witness and this 
nformation you reavested 
the warehousemen's Millwrights rates 


your Honor for about five minutes so that we might 


wont ae 


Burke and then we will be ready for his testimony. 


Ix. Thumann has just testified 
It is a very short witne 
RIAL EXAMINER: Very well. 


Off the record. 


(Discussion off the record.) 
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(RIAL EXAMINER: On the record. 


Your Honor, I call ir. 


oaseitest 


W TILLIALM BERS 
was called as 


Sworn, Was exem 


7) EXAMINATI = 
DIRE EXA? NATION 


Mr. Burke, would you state! your full name, 


am Business Agent fox Warehouse Union toca 6 of the 
ngshoremen and Warehousemen'" s Union. 


My business address is 99 Hagenberger Roda, Oakland. 
| 
Q. hank you, sir. 


Referring to the period prior to July 31, 1959, aid Local 


6 have 2 contract with Fibreboard? 
A. ves, we did. 
\ 


@. And was one ox the classifications in that contract 
Millwrights? 

Yes. 

and -- 


A. grouping called the Millwright group. 


Ase 


And this included a number of classifications, Millwrights 


reg + SSS Oc eee 


ay) 


3 


Ines group wore related to 


o 


contract, is that correct? 


hh 


on 


state in veur own words 


r+) 


to the rates 


1304 of the machinists 


Oo MO A 


re] 
to) 


and then the adjustments were 


Group under our contract on a 


then they would get it, that 
to me and who approached management and it was 
of processing through payrolls; it was automatic. 
negotiate that rate. 
in July £ was advised that there was possible strike 
pending at, Pibreboard retween 1304 and the company over the 
@nd so we were “nshias until the dispute 
would be resolved. 
It developed into a strike. we shut down the whole plant 
and after the strike there was quite a bit of confusion and 


Some controversy on the job between ourselves and our mewhers 


and the contracting outfit that took over 1304's jurisdiction | 
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and the matter of the wage increase was up in the air and we 


only a couple at 


steward in 
when are the Millwrights in our groun going 

And then it was like a flash explosion 4 

tting no wage increzse. 
is come to your attenticn, Mr. 

A. Well, it was shortly before we executed a 
ourselves and the soma setting up a 
Millwrights would get a wage increase, the latter part of "61 


or early '62, I forget when. 


Q. and what happened then? 


yu = 


I called Me. Thumann promptly and told hin we had better 


get together because we couldn't allow this kind of a situatio 


to continue. 


Q. Now, at that time, Mr. Burke, had you negotiated or just 


conpieted negotiating a master agreement? 
in June 1961. It was after that date that this matte 
was brought to my attention. 
Q. And that June '61 contract was for how long? 
Three years, to '64, 


And then late in '61 this problem of the Millweights 


go erecens: 
SESII SLE Le 


t 
} 

ht 
f 
[ 
i 

# 


ou recall what he said ane 


a2 


be primarily interested, you 


is€iction was getting a wage increase 


to the extent that least less of the membership got and 


eS 


view that they should have their cquity 


backwards to their last wage increase and put 


basis that the warehousemen got in 


Mx. Thumann demurred about going 


back a couple years or so but he came -- we came to an agree- 


4 


- 
ch. 


ment that the next June following they would receive an identi 


general wage increase that all other members in our union at 


Pabco or Fibreboard received. 


So that was agreed to and was made effective and we 
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executed a letter to that extent and they have aeen cetting 


the same general wage increases as our Secs + throughout the 


plant got every sin 


| 
Q. At that time how mar 2 y ere involved in 


Only a couple. 
And you had already nes tea your mester agreement; 
is that right 
A. Yes, Fibreboard is party to a multicle exployers unit 
agreement, the master contract. 
9. Had you considered any economic action rela 
rates of these two men? 
A. Well, we would havé had to aaa something i= somethin 


hadn't been worked out However, in discussing it with the 
indivicuals affectes and the stewards and the members of the 
plant comnittee, it was not deemed advisable to shut down the 


whole plant over restoring the back wages of which we thought 


they really should have had and with agreement of the men 


involved, the indiviguals invoivea we procecded * consent to 


these couple of people getting the general wage increase all 


\ other members received. \~ 


MR. LEFF: No further questions, your Honor. 
ER. ROCHS: No questions. 
CROSS EXAMINATION 


Burke, you said that Mr. | Thumann 


eras 
we OULS 


no longer 1304 members 


5 


working thore here w andem relationship so they 
were 


the 1304 rates of 


at other plants 


picket line of 1304 but it was up to 1304 to resolve that type 
of an issue. 
By the wuy, you referred to a strike. You mean by that 
oscurred which read after Pibreboard left the 


work to the contractor, do you not? 


ap 
That matter was in we did respect the 


A. Well, I am not speaking from a technical point of view 

1 
whether it was a lockout or a strike. Let me put it any kind 
of picket line that we observed is a picket line and we don't 


cross picket lines. We generally call it -- whether there was 
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a beef or what have a, whether it was a lockout or a strike, 
I am in no position to say and all I know is there was a 


picket line. 


le respected it and w 5 *% to work until 1304 


removed the cricket line 2: 4 to go back to 


the usual trade unicn rro 


I have no furthex questions. 


IR. ROCHE: No questions. 


TRIAL EXAMINER: I want you to explain to me after 


independent contractor eame in with h 
supplanted them, what again was the formula that 


arxiving at th z ag that period of 


up until 1965 when the new contract was executed with 1304, 


that intervening pericd of time; what formula did you use in 


axxiving at the wage e of your Millwrights? | 


TIS WITNESS: We didn't negotiate for them as a separate 
g | Pp 


fication. W Getiated ge VAG : or all 
of our members working at the various establishments under the 
master contract. 
TRIAL EXAMINER: In other words 
THS WITNESS And that same general wage increase was 
applied uniformly to all classifications up and down the scale 


Sxaminex) Do you recall the figures, the wage 
» | 
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sceived after 


that was 


was the next wage rate? 


we Lost 


There was no wage increase until June 
remained stationary. 
they receive 
They receive BY B in effect 


other classifications which ~ eight cents an hour. 


continue in effect? 


them to what; then what was the next wage 


. 
7 


that these two were getting? 


in dune 1, 1962 they got an additional 10! cents. 
That is 3.79, approximately? 


and a half. 


cot an acditional 1 


and a half. 

1, *65 they got nine cents. 
was what? 

and a half. 


we get up to the point where 1304 is back in the 


Your Honor, may I correct this June lst, *64? 


It should have been 3.89 and a half because June lst, 


"63 was 3.79 and a half; June lst, '65 brought it up ib 3.98 


and a half. 
TRIAL EXAMINER June ist, what? 
THE WITNESS: Sune l, 
‘64 is 3.89 and a half. 
MR. LEFF: June lst, '65 would be 3.98 and a half. 
TRIAL EXAMINER: As of dune lst, '65, and the current 
contract with 1304 was executed July 1965? 
MR, LEFF: Right. 


SRIAL EXAMINER: And that provides for 


Right. 
SAEs EXAMINER: So they are practically the same. 


1s all I wanted to know. 


that one of your 


iI meen 


If I were to tell you that the Local 1304 rate which 


effect in July 1959 inne prioz to the time that work 


half, would that change 


Then it meant that. I got it a little eatlier than 


is Letter of unders fing because the first paragraph of my 
a 
letter confirms the understanding reached but I have/covering 


Jey 
eee 


nete to our chief steward that I couldn't find the undex standin: 
in our files and I was sending a letter to Mr. Thumann for 
confirmation so maybe the Millwrights instead from our point 


ef reference being gyped out of 26 only got gyped cut of 25 
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cents an hour, so you imay be xight in the sequence there but 


state this specifically that as of April 18th, 1962 whic 


a 


~ “ 
at etter 
Cerougd 


= 
then the other rates forward here 


They will 


right. 


why I say you have to add nin cents to what I 


EXAMINER: We have on that, don't we? 
MR. PLANT: Sure we do. 
TRIAL LNAMINER: Let me ask you this -- 
S: They are currently getting that 4.36 and a 


or as of June 1 of this year. 


MR. PLANT: Well, that I just don't know about. 


PRIAL EXAMINER: Now, about the period when 1304 was out 


25 | of the picture, did you have any other Millwrights in any other 
5 


eco 
two men in Fibreboard that 


that multi-employer sroup 


SS 


CL OSS SSeS 


, 


egory of maintenance mechanic, / 
ow: people at Fibreboard 
che master contract. i 


y others of your members | 


into the arrange- 
spoke about during the 


od when 1304 is out of the 


two men, that is the rates thet were negotiated 


at multi-employer bargaining contract? \_— 


TRIAL EGAMIUNER: Well, then, explain to me again how you 
arrived at these increase at I went over with you during th: 


period when 1304 was out of the picture. 


MR. PLAT: Your Honor, perhans I can straighten that ont 


enter into the wage rate arrived at for the | 


with you with 
TRIAL EXAM let me hear 
THE WITNESS: It was just a matter 


other members a ard were receiving !then and in the 


Future inthe way of qe increase over and above thei 


| 
present rate of pay. 
TRIAL DXAMINER: You mean the members who were other than 
| 
THE WIGNESS: Yes. 
TRIAL EXAMINER: In other words, if you werked out for 
them a 10 per cent increase, x the others other than 


then the two i S got 10 per cent. 


THE WEENESS: Yes. 


RIAL EXANINER: And that was the basis without dotting 


the "I°s'and crossing the "TS". 


Well, I understand now. 
Is thexe anything further 


MR. PLANT: Yes. ZX just wanted to ask a further question. 


Re 
a (By Mr. Plant) It is true, is it not, Me Burke, that 
your union represented the bulk of the production employees in 
the FPibreboard plant? 

That is truc. 


And these wage increases that the Millwrights got starting 


in '61, June of '61, wexe the same wage increases that the 


uther production employees in the plant got? | 


ntage 


same perce 


the 


mas 


that v 


wien ee 
pS Se ee 


Goratr 


ct 


sty rnm 
oh 2k 


R _y 


her got 


+} 
per 


y nei 


ne 


‘So 
- 


loss that 


{ rate wnaccr 


i2 


ee 


6 
GC 
16) 
dn 


c 


.? 


= 
ns 


ontract. 


each June l of ac 


; OF 


hat as 


ur Honor, I will ebject to t 


€11, yo 


Pa 
ve 


the witness. 


a 
“a 


nm oO 


ust 


calling for a concl 


The figures are all beforp 


s been sone into and into. 


It 1 


- 
1. 


ux Hono) 


is figure is not in, yo 


th 


Ho, 


too. 


13s 


: 


it 


well, 


PLANT: 


ER. 


Out of a super abundance of caution we 


it. 


will take 
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TRIAL EXAMINER SAHM: On the record. 

Gentlemen, before I go into what I indicated to you in an 
off-the-record colloquy with respect to certain matters, that 
since the conclusion cf the last session of our hearing, in 
studying this record certain auestions have Sn in my mind, 
mostiy having tc do with clarification for my own benefit. 

So, is there anything you care to state before we go into 
those questions that I have? 

MR, ROCHE: General Counsel has nothing to state at this 
time. Your Honor. 

MR. PLANT: I have nothing, Your Honor. 

MR. LEFF; Your Honor, Union counsel has nething to add. | 

TRIAL EXAMINER: First of all, what nso Os independent | 
contractor's employees paid during the back-pay period? 

I address myself to all of counsel. 

NR. LEFF; You mean exact amounts, Your Honor? 

MR. PLANT: The hourly wage rates? 

MR. LEFF: They were paid building trades' rates for 
millwright. i 

TRIAL EXAMINER: Now, the building trades! rate, is that 
the building trades' rate that is in the once the last con 


tract between the Respondent and the Union, that one that ex- 


pired on August 1, '59? 


MR. LEFF: No, That rate was 12-1/2 cents less than the 
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siliding trades' rate. The millwrights, it is my understand- 


| 
| 
ing, were paid the rate established by the Building Trades 
Union and the AGC, the area contracts. 


EXAMINER: Is there anything in the record where 


ia 


d shey are, Your Honor. 

specification, Your Honor. 
There is a specification and I believe there 
that covered this period that is not within 

| 

| 

| 


pericd as to what the rates were. 


EXAMINER: There is nothing during the back-pay 


MR. LEFF: The back-pay period was specifically covered 
in the specification in the pleadings. I believe that there 
was 2 stipulation that covered the building tades millwrights' 
rates other than the baci-pay period, that is the period from 
159 to '62. 

TRIAL EXAMINER: You don't have anything that you can 


refer to? 


t 
j 


Bear with me just 2 moment, Your Honor. 
MQ. ROCHE: I would call the attention of Your Honcr to 


Paragraph 6 of the specifications which lists the building 


cap alo sreereenntaneniererpenei se 


trades millwrights' rates for the period from June 16, 1952, | 
throuzh the present date. This Paragraph 6 of the specifica- 


‘tion does not, however, cover the so-called "dead" period or 
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hiatus period between 1959 and 1962. 


TRIAL EXAMINER: Well, by the “back-pey period", when I 


January 18, 1965. So, unless I indicate Ootiererines disregard 
the so-called dead or hiatus period. 

Can I see what you are referring to there? 

MR. PLANT: On page 136 of the transcript there is a 
stipulation. 

TRIAL EXAMINER: Covering tnat back-pnay period? 


MR. PLANT: Yes, the rates paid the ILWU millwrights 


speak of back-pay period, I mean September 14, 1962 to 


during the back-pay period were as set forth in -- pardon me; |. 
that is the ILW miilwrights. 

TRIAL EXAMINER: Now, the General Counsel points out 
Paragraph 6 are the rates that the independent contractors! 
employees were paid during the period in question. But that 
means the teginning of the back-pay period that the indepen- 
dent contreactors' employees were paid $4.40 and that doesn't 
seem right to mm. Now, that is just my surmise there; it just 
doesn't seem right. That seems high to me. 

MR. PLANT: Well, you mist remember, Your Honor, that 
when you get into this matter of what the independent contrac- 
tor paid his employees, you have not merely a question of 
hourly rates, but many other things that enter the picture, 
what sort of overtime, what sort of fringe benefits, and if 


you were to go into the entire picture, why, you would find 


t: 
} 
ii 
i 
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is costs weren't as high as those hourly rates would 
indicate. 
TRIAL EXAMINER: Well, it seems to me that the company 


> ’ 
hac to show during the course of the bargaining, or rather, | 
yith respect to the termination of the contract and the hiring] 


¢ 


it was done on the assump- | 
throughout this record -- 

dependent contractor was 

r less than what the terminatea 
employees were receiving. 
is right. 
AL EXAMINER: Now, I don't know, but as I analyze 

this case, I have to look for guidelines. Any finding I 
make, I have got to put upon some reasonable basis. 

Now, I don't say that the reasonable basis is necessarily 
what they were receiving, but I think it does shed some light | 
on a basis, or it may be tangentially or directly, for de- 
ciding what the wege rate should be during the back-pay Barres 

I don't want to be placed 41n the position -- and I think | , 
you will agree with me, toc, that I would like to have those 
figures in here if it is possible, purely from the basis of 


a@ complet2 record, and that, again, is why I conducted this 
hearing az I did. I not only had in mind understanding the 
record, but seeing that we had a complete record. 


I would dislike seeing -- and I don't know whether this 


: 875 


569 


MR. LEFF: Your Honor, may I propose a stipulation which | 
i} 


may clarify this, that the employees of the sndependent con- 


tractor for the period from 1959 to 1965 that were doing many 
wrights' work were paid the rates of millwrights under the | 
contract between the building trades ane the associated . | 
general contractor in the Bay Area. | H 
TRIAL EXAMINER: That was the formula that was in the 
expired contract? | 
MR. LEFF: No. The expired contract was 12-1/2 cents 


under that. But the contractor paid the rate for millwrights 


under the AGC contract, and I propose that stipulation. 


MR. PLANT: Well, now, my Sieancostonjitc a little vague 
on this, but I think that this is correct, that the millwrights, 
that is, the contractor's employees who Tere classified as 
millwrights, were paid the wage rates alleged in Paragraph -- 

I forget the paragraph -- | 

TRIAL EXAMINER: 6. 

MR. PLANT: -~ 6 of the specification. 

MR. ROCHE: I will stipulate to that. 

MR, LEFF: Your Honor, I would propose the addition that 


4n the period from 1959 to 1962, which I suggest may be rele- 


was that one contained in the building trades AGC REIN 


en 


_—_ 
ee 


anda I so propose. 


MR. PLANT: Well, are those rates -- where do they appear 


vant ror the union's position, the rate that they were paid i 
| 
| 
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eens 


aren't in evidence, are they? 


i 


Well, will you stipulate to the fact that 


id 


an be added into: the record? 


I just don't know what the facts are. 


h ui 


— 


Well, the first part we can stipulate 


non oO 


PR. 


i part, evidently we can reach no agreement 


Well, I will obtain, Your Honor, during the 


| 

TRIAL EXAMINER: All rignt, that is noted and approved. | 
\ 

| 

\ 


, rates for the mill trades, the building trades 
millwrights, during that period, and I will ask Mr. Plant to 
check the fact that the independent contractor's millwrights 
were paid the AGC rates. 

TRIAL EXAMIRER: Now, as far 2s the ILWU millwrights' 
wage rates during the back-pay period, as I recall, that is in 


the record. 


FRIAL EXAMINER: ‘which union represented the Foremost // 


employ2es? 


MR. PLANT: Jo 


MR. LEFF: Now, may I add, Your Honor, to that, they 
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TRIAL EXAMINER: Yes, I have read at page 437 and page 
438 Mr. Plant had Mr. Mafee on direct seme SD I atan't// 
understand his testimony particularly witn respect to -- / 

R, LEFF: You did a skillful job there, Marion, clearin 
up some confusion in the testimony. 

EXAMINER: That answer, "Ch, six to nine on the 

side I was involved with." I didn't understand what he was 


referring to. 


MR. PLANT: That referred to exclusive of insulation. 


I think he explained that later. 
| 
Reisenberg sort of ran insuliations. Maffee sent him help 


from the machine shop when it was required, and when he said, 


‘fae } 


' 


the side he was involved with, he meant the plant exclusive of 
insulation. . a 

MR. LEFF: Your Honor, although on page 438, lines 14 to 
18, he seems to be saying that the six to nine includes in- 
sulation, this was later clarified under questioning by Mr. 
Plant on the fellowing page, page 439, mess to 9. There he 
indicates that the 6 to 9 was in addition to the insulation. 

MR, PLANT: The testimony was confusing and it was clari- 
fied. | 

TRIAL EXAMINER: By "my side", you soar a side other than 
insulations? | 

MR. PLANT: Yes. 


TRIAL EXAMINER: Now, what plants are they talking about 
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> cr Martinez? 


Emeryville. 


NER: 


Has any comparison or study been made 
the ILNU millwrights' wage rate was 
ompared to Foremost rates? 
i exhibit in the record on 
: 
t 
' 


i 
t 


i mDar 4 respect to the ma 
v 
iH 


i on the seniority roster as of the beginning cf the back pay. 


i 
{i 
MR. PLANT: I don't think tnere is any difference -- on 


i the seniority? 


| 


i 
| TRIAL EXAMINER: You remember that footnote of yours in 
i 

| 

} 


your Schedule 2 of Appendix to the Answer? 


6 MR. PLANT: You mean the men who were on the seniority 


roster as of July 31, 1959? 


TRIAL EXAMINER: Yes, that is right. 


1 MR. PLANT: I don't think there is any difference between 


20 li the varties as to the men vino were on the seniority roster, but 


I think that there 1s a difference between us as to t the wore 


‘ 
: 
e 
wo | fo 


orce actively employed. Sctme of these men on the senicrity 


23 rester were off on leave for one reason or other. Some of ther 


24 | because they were sick; Arca, because he was on union business 


25 Now, the testimony of Maffee on that was that, as I recall 
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it, there were actually 35 men working. Yes, there were 


actually 35 men working, and his testimony was that was all | 


that was needed. 
TRIAL EXAMINER: Well, Maffee testified tnat there were 


39 machinists on the seniority roster. 


TRIAL EXAMINER: But your Schedule 2 of the Appendix 
to the Answer states 43 men. Now, I didn't Know whether he 


was contradicting your footnote there, or vhether those figures 


can be reconciled. 
MR. PLANT: Our Schedule what? 
RIAL EXAMINER: Respondent's Schedule 2 of the Appen= 

dix to the Answer. 

MR. PLANT: I am sure that that schedule doesn't refer 
to both the powerhouse-- 

TRIAL EXAMINER: Page 434 of the transcript, beginning at 
line 18, you asked him how many machinists were on the Beoen 
roster, and he answered, yes, cea aera. 39. And then you | 
get down to your footnote on that Schedule 2. 

MR. PLANT: Let me find that Schedule. Just one second, 

; Your Honor. 

The footnote referred to force of 43 men oa the machinists 
and helpers seniority roster. 

TRIAL EXAMINER: And helpers? 


MR. PLANT: Yes. You see,there were four helpers. 
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iwteon 


MINER: <x see. 


helpers seniority roster, whereas 


timony here was relating to machinists. 


EXAMINER: Now, how many men, Mr. Leff, did you 


nsider there were on -- that is, machinists and helpers, as 


7 machinists and 4 helpers. 
That is 41. 
Here we are both talking, I think, about 
number of jobs in contrast to named men. 


LANT: No, the auestion related to the number of men 


BR. LEFF: 
H believe we both agree, are 43. 

MR. PLANT: Of the machinists and helpers combined. 

MR. LEFF: Of the machinists ana helpers. 

TRIAL EXAMINER: But your breakdown -- 

YR. LEFF: When one converts that into jobs, we would say | 
there were 41 jobs. And Cae noenontens 4s contending that ther 
were 39 jobs. 

TRIAL EXAMINER: 417 

MR. LEFF: Right. 


TRIAL EXAMINER: And he is contending 39? 


Ee 


MR. LEFF: Right. 


TRIAL EXAMINER: There is a difference of 2. 


MR. LEFF: Right. | 
TRIAL EXAMINER: Now, where do you part company to accoun 
for that difference of 2? 
MR. LEFF: The difference is the status on attach to 


Homen, Arca, Vanderbeck, Swisher and Yoch, and this is the 


Significance of the footnote. 


Le 
[| 
\ 


TRIAL EXAMINER: That is now many names you named there, 
four? 
MR. ROCHE: I believe, Your Honor, that the difference of 


2 is accounted for this way, that the Respondent contends -- 
Sars me if I am wrong, Mr. Plant -- the Respondent contends 
that Yoch and Swisher were on temporarily, and they would have 
been dropped off as soon as omen ana Arca came back to work, 
or Homen and Jobe came back to wort. 

MR, PLANT: I am not going to talk in terns of their 
being on temporarily, counsel. I Say that they were ne and 
would have been laid off and no longer needed. 

Now, just when that would have been, I don't know, but 


the fact is that on July 31, 2°59, there were only 35 machinists | 
b 


working. For a while there had beon only 33, before they hired 


Swisher and Yoch, but on that date there were only 35 machinists 
working, and Maffee testified that that number was adequate to 
take care of the needs of the plans. 


TRIAL EXAMINER: Well, then, what it comes! down to is 


Yoch and Swisher you contend that they would have been retaine 
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back? 
en and Arca. 
TRIAL EXAMINER: Komen and Arca came back. And Respon- 
that they were just there. 
uld I make on the basis of this 
ny wlevancy that Yoch and Swisher 
heat they were employed -- 
at is utterly irrelevant. No man is 
4s employed that this is a purely 
acesn't know. They hire him and 
that when they didn’t need hin, 


they ley nim he may be two weeks and he may be there¢ 


PRILL EXAMINER: Don't you think, as a matter of personnel 
policy, from the standpoint of humanitarian aspects, that 
a large company like Fibreboard would say to a couple of men 


like this, "There are two men who are sick and we are hiring ~ 


| you, knowing that,” something of that sort? I mean, is that * 


a reasonable inference for me to make? 


ic 4s not a reasonable inference, Your Honor, 


' for this, one, number one, they weren't hired specifically to 


replace two men who were sick. There were four men who were 


absent for one reason or another. 


TRIAL EXAMINER: Arca was returning, wasn't he, in a week 


or so? 


| ra 
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MR. LEFF: August 2nd, was his date of return. 


MR. PLANT: There were four men as I recall it, and one 


of them was Vanderbdeck. He was working over in ‘(the powerhouse 


No company that I know of, when it hires a man working under 


a union contract tells him that this is a temporary job or it 


tsn't. They con't know. How do they know? For all Fibre- 


board would have knowm, some of those men would have died and 
never come back. ! 
TRIAL EXAMINER: That is right; that is right. 


MR. PLANT: For all they knew, business would increase 


and they would need the man. They had no way of telling things 


like that. 


Now, the man knows from the fact that he 1§ at the tail | 


t 


| 
ena of the seniority list that if work slacks off or men 


ty 


return, he will be the first to leave. He knows tnat. ‘f 
: \ 
MR. LEFF: Your Honor, I was responding to the footnote 


on the bottom of Schedule 2 in which Mr. Plant stated Swisher 


and Yoch had been hired on July 20th, 1959, as temporary re- 


placements for Homen and@ Area. In my pre-trial statement at f 
| 


4 


the bottom of page 2 and tcp of page 3, I compared my analysis 


and how i arrived at the 37 figure that compares with the 35 


that Mr. Plant arrived at. 


2 MR, PLANT: Well, I was careless in making that statement, 


2 but 1t doesn't matter who they were hired as replacements for. 


25 |} After all, we have no way of Knowing whether their jobs were 


f 


x 


temporary or permanent or what. There is no such thing as a 
a 
permanent job as a matter of fact. 


TRIAL EXAMINER: Well, I think we are pretty clear, tco, 


termination, but however 
was, and subsequent to 
it 
Gon't know as it is bargaining unit work 
1g, and I don't knew how long they will con- 


4 


tinue to get buy with it without some of the craft unions 


It is not a matter which is generally adver- 
tised. The contractor kept the Pipefitters Union happy by 


hiring one pipefitter and they closed their eyes to the fact 


| 


| 
i 


thet millwrights were doing the vipefitting work elsewhere in 
the plant. 
TRIAL EXAMINER: Nog I want to take you down to Union 


Exhibit' 17, and that is also in the offer of proof of the 


General Counsel and the Unton. It has to do with the problem 


of again what I refer to imprecisely, but I think you cnow what] 


eee 


I have reference to, the parol evidence matter in this case. 
That Union's Exhibit 17, I believe, which is a letter from 
Respondent's counsel to Compliance Officer of the 20th Region, 


with an attached schedule "A", shows the compulsory retirement 
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their minimum earnings are going to be. 
MR. ROCHE: I say, if possible, because in the event one 


of them has a regular job that pays a regular salary, a 


projection would be possibile. 


| 
TRIAL EXAMINER: Won't it be just a question of when re- 


| 
instatement was offered as to the cutoff date? 
MR. PLANT: That is right. I don't see that Your Honor / 


in those two instances could do any more than Lay dorm the YA 


/ 


principles. ‘ 


MR. LEFF: Your Honor, it wouid seem to me that we have 
the interim earnings as stipulated to for the three men, I 
believe, up to the second quarter cf '67. Tt may be that there 
could be an award referring to that period and then continuing 


thereafter follovmg genera? principles. 

MR. ROCHE: I agree. : 

TRIAL EXAMINER: Now, Olson was working where, aia you 
say? In the powerhouse? 

MR. LStF: Yes. 

MR. PLANT: Yes. 

TRIAL EXAMINER: And that was discontinued in '649 

MR. LEFF: No, Your Honor, he was a fireman up to 1964 | 
and then automatic controls were put on, and later in 1964 | 
when Hughes retired, he would have been the most senior man 
who would have moved up to become an engineer, 

TRIAL EXAMINER: Now, the entire powerhouse operation was 


~ | 


580 


correct, on October 21, Be 
Wf 


is correct. 


I made reference at one point to uni-, 

. / 

/ 

f terms. Do you recall whether or not the terms / , 
Hy 


Ley] 


" and “main shop” are used interchangeably?/ / 
/ 


fy 
/ 
Lf, 
} 
é 
Morey owyeim: 
TRIAL DARLIN SS 


(Discussion off the record.) 

TRIAL EXAMINER: tie will go on the record. 

BPR. LEFr: r to stipulate that the rates that 
were in the Carpenters Associated General Contractors! contract 
for th that I will give were the rates for millwrignts, 

these rates were paid by the independent contractors, 
or and Pierose, to their millwright employees who were 
working at the Fibreboard plant, and the rates are effective 
June 16, 1959, $3.76. Effective June 16, 1960, $3.94-1/2. 
Effective June 16, 1961, $4.18. Effective June 16, 1962, 
$4.40. Effective June 16, 1963, $4.63. Effective June 16, 
1965, $4.92-1/2. . 

HR. PLANT: So stipulated. 

MR. ROCHE: So stipulated. 

TRIAL EXAMINER: Very well, noted and approved. 

Is there anything further? 


MR. ROCHE: Nothing further from General Counsel, Your 
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Honor. 


TRIAL EXAMINER: I guess the only thing ther pefore me 


4s the question of -- 
MR. ROCHE: Just a moment. Can we also stipulate that 
the rate that went into effect for the millwriignts under the 


nGC contract on June 16, 1957, was $5.55-1/2? | 
| 
TRIAL EXAMINER: That is in your Complaint, isn't it? 
: | 
MR, ROCHE: That is in the specification, TI don't think 


it was specifically g@ented, but to clarify it, I would like 


a stipulation on the record. 


MR. PLANT: How does that check out with’ the -- 
LEFF: That is the rate that is in Paragraph 6 or 7. 
ROCHE: Paragraph 6. 
PLANT: We will stipulate to that. 
LEFF: So stipuiated. 
TRIAL EXAMINER: Noted and approved. 
MR. PLANT: Your rates in that paragraph check out 
has just been recited? : 


| 
MR. ROCHE: That is correct. 


\ 
MR. PLANT: All right, we will so stipvlate. 
TRIAL EXAMINER: Off the record. 


(Discussion eff the record. ) 


RIAL EXAMINER: On the record. 


I am going to grant you 35 days for the filing of briefs 


and I assume that you know what procedures you must go through 


GENERAL COUNSEL'S EXHIBIT 1h} 
[Caption Omitted in Printing] 


weaw awn MATTCE CF HEARIN 
s STCATION AND NOTICE CF HEARING 


The National Lebor nelations Board, having on March 27, 1961, issued its 


Decision and Ore * and having 0: rember 13, 1962, issued its Supplemental 


naatate and = waich 12 r¢ spondent, Fibreboard Paper Products 
Corporation, inter Beet moke whole certain exployees=! for their losses 
resulting fren Respondent's tafaiz lebor segectcesyin violation of séetion 8(2) (5) 
and (1) of the National Labor Relations Act (61 Stat. 136, 73 Stat. 519, Z 
29 U.S.C. 251s ef »}3 and the United States Court of Appeals for the District 
of Colunbia Cirevit having on July 3, 1963, entered its Deere enforcing -in 
full the backpey and nake-vhole provisions of the Board's Senet Decision 
eng Order herein; and the United States Suprese Court having on December 14, 1964, 
; affirmed”! the said pecree of the United States Court of Appeals for the District 
of Coluzbia Circuit; and controversy having ABfecs moe On ee of backpay due 
end the application of make-whole provisioas under the terns of the Board's: ° 
Supplezental Decision and Order herein, the Acting Regional Director of the 
National Labor Relations moectltor the Twentieth Region, pursuant to authority 
duly conferzed tpon her by the Board, hereby rereen ie Backpay specification and 4 
Notice of Hearing and alleges that the backpay due and one make-whole provisions 
under the Board's Supplemental Decision and Order, as enforced by the Court of 


ey : 
Appeals for the District of Columbia Circuit and as affirmed by the United States 4 


Supreme Court, 4re as follows: 


130 NERB 1558. 

138 NLRB 550. 5 

Naned in Appendix A attached, and herein referred to as discrininatecs. 
Fibrebdoard Paner Products Corporation Ve H.L.2-3-, 332 Fe. 2d 411 (CA. DeCe 
July 3, 1963)-_ : 

Pibreboard Paper Products Corporation Ve N.L.R.B., 379 UeSe 203. 


twirl 
~— SS 


1 


Iw. 
iw 


1. 
The backpay period for each discriminatee other than David Area, 
| Lincoln E. Beck, Carl W. Olson and Logan Ross Jobe begins on SESE 14, 1962, 
* und ends on January 18, 1965. 
2. 
The backpay period for discriminatees Davie Arca, Lincoln B, Beck, and 
I cart W. Olson begins on September 14, 1962. As Respondent has not yet offered 
I -voinstatement to these three discriminatees, their backpay continues to accrue 
until such time as an adequate and proper offer of reinstatcrent has. been made to 
BL chen, Determination of Respendent's backpay obligation to the said Arca, Beck 


*and Olson, and each of then, for periods subsequent to those covered by 
| 


| Appendices B-2, B-3, and B-38 hereto, is specifically reserved. | 
hd i 


3. 

Diseriminatee Logan Ross Jobe died on Noverber 4, 1959, an and therefore no 
backpay, es such, is claimed on his behalf but determination of the: rights of his 
legal heirs, as to Fibreboard Retirement Plan benefits vader the terns of the 
make-whole order, is specifically reserved. : 

4. 

An appropriate measure of the wages each discriminatee vould have earned 
suring his backpay period is based on his average quarterly earnings, including 
vacation carnings, during the period from August 4, 1958, to July 31, 1959, set 
“forth in Appendix A, as modified by the terms of Respondent's collective 
ybargaining agreement, covering the said @iscriminatees, in effect at the time of 
the aforementionee enfair labor practices. | | 

5. 
- Section I of the said collective bargaining agreement established the 
wage scale of the discriminatecs herein at ". . . $1.00 per day less than the 


prevailing Buiiding and Construction Cratts' scale . « ." and further provided 
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that the said wage scale ". . . shall be applied automatically August 1 of each 
year.” The said agreement also established a work day of eight hours, 
Accordingly, the $1.00 per day amounted to a differential of $.125 per hour. 


6. 


The Construction Crafts' hourly scale for work of the type performed by 


backpay period herein, was as follows: 


June 16, 1962 $ 4.40 
June 1963 4.63 


June 1965 4.925 


June 1967 " 5,555 


7. 

Accordingly, during the paeoey period, the basic hourly wage rate of the 
@iscriminatees herein would have been, at $.125 per hour less than the applicable 
” Construction Crafts’ scale, 2s follows: 

1, 1962 $ 4.275 

1, 4.505 
4,80 
5.425 


&.. 

The quarterly gross backpay for each discriminatee set forth in 
Appendix B was determined by multiplying each discriminatee's average quarterly 
earnings, as set forth in Appendix A, by a factor obtained by dividing the 
applicabie backpay period wage rate, as set forth in paragraph 7 above, by the 
basic wage rate of $3,525 of Respondent's collective bargaining agreement in 
effect at the tine of the unfair labor practices. Thus, the factors applicable 
to various portions of the backpay period, reflecting changes in the wage scale, 


are as follows: 


f 


“ 


* 


» 
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September 14, 1962, to July 31, 1963 . be or 1.2128 


August 1, 1963, to July 31, 1965 ’ or 1.27801 


August 1, 1965, to July 31, 1967 or 1.3617 


August 1, 1967, to July 21, 1969 or 1.5674 


9. 

The gross backpay for cach discriminatee except Jobe, for the fraction 
of a quarter from September 14 to September 30, 1962, was deveruined by multi- 
plying 0.19, representing the fraction of the quarter involved, by his average 
quarterly earnings, as set forth in Appendix A, and then multiplying the product 


thereof by the appropriate factor for that period, 1.2128, 
10. 


The gross backpay for each discriminatee, except Arca, Beck, Olson and 
January 
Jobe, for the fraction of a quarter from January 1 to/38, 1965, was determined 
by multiplying 0.20, representing the fraction of the quarter involved, by bis 
average quarterly earnings, as set forth in Appendix A, and then multiplying 
the product thereof by the appropriate factor for that period, 1.27801. 
1. | 
It is admitted that each discriminatee earned the anounts set forth in 
Appendix B as interim carnings. . 
12. 
Tae expenses deductible from interim earnings for each discriminatee are 
those sect forth in Appendix B, 
13, = 
Calendar quarter net interim earnings for each discriminatee is the 
difference between calendar quarter gross interim earnings and calendar quarter 


deductible expenses as set forth in Appendix B 


586 
14, 


Calender quarter net backpay for each discriminatee is the difference 


between calender quarter gross backpay and calendar quarter net interin earnings 


as set forth in Appencix 


each discriminatee is the sum of the 


mas set forth in Appendix B. 


Medical expenses of each discriminatce during his backpzy period are set 


forth in Appencix 3, These expenses include: 

(2) preniums paid for medical insurance coverage, comparable 
to that which is aveileble under Respondent's group health 
pian, less the acount the ciscrininatee would have paid 
under Respondent's plan; and 

(b) medical and hospital costs incurred by the discriminatee for 
services which would have been covered under Respondent's 
group health plan, less the amount the discriminatee would 


have paid under Respondent's plan. 
17. 


The total backpay due each discriminatee is the sum of the total net 
quarterly backpay plus the total reimbursable medical expenses due him, as set 
forth in Appendix B, with interest 2t six percent to be computcd on the said sum 
fron the date of adjudication thereof, 

18. 

To effectuate the provisions of the Board's Supplemental Decision and 
Order herein, the period from July 31, 1959, to September 13, 1962, is to be 
viewed as one of continuous service for each discriminatece for the purpose of 


benefits provided by the Fibreboard Retirement Plan. Accordingly, Respondent 
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is to grant to each discriminatee vested pension rights or retirement income, 
including retroactive retirement income benefits where appropriate, under the 
fibreboard Retirement Plan, based on the penvice the discriminatee! would have 
accrued during the period from July 31, 1959, to the date of the Board's 
Supplemental Decision aad Order of September 13, 1962, end during his backpay 
period, | 

; 19. 

Summarizing the facts and calculations specified above, the obligation 
of the Respondent to make whole employees under! the Board's Supprenente? Decision 
and Order, as enforced and affirmed by the Courts, will be discharged by paying 
each discriminatee, or his legai heirs, the total amount due him as set forth 
herein in Appendix C, plus interest accrued to the date of payments minus the 
tax withholdings required by Federal aad State PEGE S by granting each 
diseriminatce or his legal heirs full retirement credit and/or retirement 
payments under the Fibreboard Retirement Plan, for the period fron July 31, 1959, 
to the end of his backpay period; and by offering to discriminatees David Arca, 


Lincoln E, Beck and Carl W. Olsen immediate reinstatement to their former or 


gubstantially equivalent positions without loss of seniority or other rights and 


privileges previously enjoyed, Determination of Respondent 's backpay obligation 
with respect to Arca, Beck and Olson for perio: subsequent to those covered by 
Appendices B-2, B-3 and 3-38 attached hereto is specifically reserved, 

PLEASE TAKE NOTICE that on the 17th day of October, 1967, at x o'clock 
in the forenoon, Pacific Daylight Saving Time in the U.S, Tax Court, Room 18201, 
Federai Buiiding, U. S. Court House, 450 Golden Gate Avenue, 
San Francisco, California, @ hearing will be conducted before a duly designated 
Triql “Examiner of the National Labor Relations Board on the allegations set 

e 

forth in the cbove Backpay Specification, at which time and place iyou will have 


the right to appear in person, or otherwise, and give testimony. 


YOU ARE FURTHER NOLIFIED THAT, pursuant to Sections 102. 54 of the Board's 
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Rules and Regulations, Series 8, as amended, the Res pondent shall file with the 
undersigned acting Regional Director, acting in this matter as agent of the 
National Labor Relations xd, an original and four (4) copies of an Answer 

to said Backsay Speci on within fifteen (15) days from the service hereof 
and that to the extent that such Answer fails to deny allegations of the Backpay 
Specification in the required under the Board's eure? and Regulations, 
and the feilure to ce se is not adequately explained, such allegations shall be 
deemed to be admitted to be true and the Respondent shall be precluded from 
introcucing any evidence controverting them, 


DATED AT San Francisco, California, this 17th day of August, 1967. 


\ oc. 


sik Ne 
Natalie P, Allen, Acting aeopicast Director 
Naticnal Labor Relations Board 
Region 20 
450 Golden Gate Avenue, Box 36047 
San Francisco, California 94102 


APPENDIX A 


. Average 2/ 
Quarterly 
Earnings 
8/4/58 to 
DISCRIMEATEES DEPARTYENT JOB TITLE DATE OF HIRE 7/31/59 


Aielio, Joha J. 2/ Main Shoo Heochinist 5-24-51 2470.00 


Arcd, David L/ Paint Machinist 3-11-43 » 2045.19 
(Working Foreman) . 


3. Beck, Liacoln E. Floor 
Coverings Machinist 4-27-36 2625.56 


1/ Did not work the full tase period from August 4, 1958 through July 31, 1959. 
Accoréingly, average gusrterly carnings have been computed from earnings for 
time worked during base period. 
2/ Inclaces vacation earnings. 


DXSCRININATEES 


Bennett, Florin F. 


Bergstrom, Albert 


Bradford, Harry C. 
Capps, Dola F. 

Crispino, Manuel 
Cruze, Joseph S. 


Cunningham, Harry L. 


Fontes, Clifford L. 


Fuller Nick Cc. 1/ 
Fussare, Alex J. 


Giffin, John i. 


Goranson, George W. 


Gronberg, D. A. 


Hall, Jr., Harry J. 
L/ 


Hamidy, Robert 


Haueter, Herbert F. 


Hickethier, E. J. 


Hicks, Jr. Richard 
Cc. i/ 


DEPARTMENT 


Ma 2in Shop 


Roofing 


Main Shop 

Truck Shop 
Main Shop- 
Roofing 


Floor 


‘Coverings 


Floor 
Coverings 


Insulation 
Roofing 


Power 
House 


Insulation 
Roofing 
Roofing 
Floor 
Coverings 
Power 
House 


Truck 
Shop 


Main Shop 


JOB TITLE” 
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Mechenic 


Mechanic's 
Relper 


Machinist 
Mechanic 
Mechanic 


Mechanic 
Mechenic 


Machinist 
Machinist 
Mechanic 


Engineer 


Machinist 


Machinist 


Machinist 


Mechanic 


Engineer 


Helper 


Machinist 


DATE OF HIRE | 


7-25-35 


3-26-34 
1i-11-46 
12-22-41 
12-5-22 


1-30-28 
3-3-47 


9-26-36 
10-21-41 
2-12-47 


11-5-56 


(Working Foremaa) 


5-28-37 
~ 10-19-39 


(Working Foreman) 


9-22-53 


10-1-27 


9-20-33 


10-7-33 


3-19-52 


Average 3/ 
Quarterly 
Earnings 
8/4/58 to 
7/31/59 


1890.93 
2001.69 
2352.25 
1896.60 


2055.83 


2205.90 
2283.46 


2064.48 
1785.75 
1999.32 
2067.33 - 


1978.92 
2039.82 


1550.25 


1844.31 


2373.66 


1812.60 


2396.50 


By, Did not werk tne Lull base period Y fron August 4, 1958 through quly 31, 1959. 
Accovdingiy, sverexe quarterly caraings have been computed rom OSES for 


3f 


time vorked curing 
Includes 


base period. 
vacation varnings. 


Rotmes, Albert F 
Machinist 2 2120.50 


Mechanic 2627.25 


2359.29 


Lnginect? 


Machinist 2201.91 


Jensen, 3. 
Mect:enic 3-21-40 1953.8] 


Jobe, Logan Ross 
2/ s2in Step Mechanic 16-9-33 0.00 


on 
n 
2 


fo Power 
Ecuse Engineer ~ 12-5-36 2211.27 


Johkzson, Elmer 


Jonasson, F Insulation Mechanic 4-1-37 1829.82 
Johnson, J. ?. Maia Shop Mechanic 6-22-33 2260.29 
Lippert, Donald Hiain Shop Mechanic 2-10-50 2326.03 


Longnecker, Joe E Floor 
Coverings Mechanic 3-25-40 2644.89 


Lowell, Fredzic Power . 
House Engincer 6-4-34 2347.32 


Mann, Ecgene G. Power 
House Fireman 10-17-39 2279.79 


a ea Floor “Mechinist 10-3-33 1924.83 
Coverings (Working Foreuan) 


Novacek, George R Power 
House Engineer 11-30-36 ~ 2216.07 


T/ bid not work the full base period from August 4, 1956 through July 31, 1959. 

“s Accordingly, averege quarterly earnings have been computed .crom carnings for 
time worked during base period. a 

2/ Died on November 4, 1959. No backpay, as such, ig claimea for Jobe, but 

~~ determination of Retiremcnt Plan benefits for his legal heirs is specifically « 
reserved. 


Average 2/ 
59] Castes 
Earnings 
8/4/58 to 
DISCRIMINATEES DEPARTMENT JOB TITLE DATE OF HIRE 7/31/59 


37. O'Leary, Vincent J. Main Shop Machinist "8927-47 | 2386.53 
(Working Foreman) 


38. Olson, Carl W. Power 

Ecouse Fireman 2273.67 
39. Oswill, Gurdon W. Mein Shop 

(Storcroom) Helper 1692.42 


40. Price, Joe Floor | 
Coverings Mechanic 2613.15 


41. Raineri, Louis C. Floor : 
Coverings Mechanic 2466.78 


42. Reihl, William W. Main Shop Machinist 2320.31 


43. Schlotterbeck, 2 Machinist 
Eugene Main Shop (Working Foreman) 2292.90 


44. Schoenfeld, Milton H. Insulation Mechanic 1875.09 


45. Smith, Stanicy J. Floor . 
1/ Coverings Machinist 2368.25 


46. Stewart, Allan J/ Floor Mechanic's 
Coverings Helper 11-29-46 |; 1757.75 


47. Swisher, Harold M. ain Shop Mechanic 7-13-59 | 1833.00 


48. Vanderbeck, Machinist : 
Joseph P. Main Shop (Working Foreman) 9-26-50 | 2227.62 


49. Van Zoen, Power 
Jacques ff. -, House Fireman .. 4-2-46 * 2129.22 


50. Wall, James R. 1/ Power | 
House Fireman €-12-53 | - 2409.25 

| 

51. Weismiller, Jr., | 
Gerald Main Shop Machinist 5-21-51 | 2239.41 


$2. Wittorff, Detlif C. Floor : 
Coverings Machinist 2-19-40 2037.21 


$3. Yoch, August 1/ = Main Shop Mechanic 7-15-59 | 1833.00 


1/ Did net work the full base period from August 4,°1955 through July 31, 1959. 
Accordingly, average quarterly earnings have been computed from earnings for 
time worked during base period. 
2/ Inclides vacation earnings. 


APPENDIX B 
29. JOWNSON, Fred Clarence 


Taterin Deductibie Net Interim Net Medical 
Earnings Exmenses Earnings Back Pay Expense 


0.05 0.00 0.00 421.65 


2219.21 734.75 3/ 46 1484.46 
2219.21 522.25 Sf 1696.96 


298.78 10.50 3/ 2288.25 


2338.53 85.10 2/ 2253.43 


362.00 3/ : 1976.53 


2328.53 220.40 3/ 280.40 2058.13 


2338.53 0.00 0.00 2338.53 


Medical insuronce premiuas paid in excess of cost to employees at Fibreboard,. 
Medical fees exployee paid which would hav2 been covered by Fibreboard plen. 
Vernon L. Cox Specialty Sales, Tahoe Velley, California... 233.00 
Tallac Properties, Daly City, Cziifornia ...-eeeseeee 501.75 


Vernon L. Cox Specialty SGLESeleicl louie el loneilotonicioieiienionie 241.00 
TSLESCHPLOPCLULEES io (eo) (oilot iol le Lei eile lel ici loielioliononiclicliciislicnio 281.25 


Tallac Propertics 6/ Vernon L. Cox Specialty Sales 
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APPENDIX B 


29. JOHNSON, Fred Clarence 


sycar & ° Gross Taterin Deductible Net Interim Net , Medical 
Quarter Back Pay Earnings bupenses Earnings Back Pay Expense 


1964-4 2338.53 697.50 8/ 697.50 1641.03 27.45 1/ 
16,00 2/ 


21.50 2/ 
54.95 


1965-1 452.62 452.62 5.49 1/ 


15.00 2/ 
20.49 


me ay ee ee i ee eee 


DOTALS 21,523.30 2,692.50 * 0,00 2,692.50 18,830.80 463,11 


v 


Total ile: Quarterly Back Pay $15,33C.80 | 
tiedicei Sxpease ; 463.12 | 


Total Back Pay $19,293.91 


( 

if Medical insurence premiums paid in excess of cost to employees at Fibreboard. 
af Medical fees exployee paid which would have been covered by Fibreboard plan. 
£/ Vernon L. Cox Specialty Sales 
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{GENERAL COUNSEL'S EXHIBIT 1(n)] 
APPENDIN C-2 
ACK PAY FROM 
APPENDIX B-1 OF PENSION 2/ Z 
NAME SPECIFICATION EFIC TOTAL DEDUCTIONS NET PACKPAY 


1, ATELLO : 5193.36 761,20 4432.16 
2,ARCA 1f 8154.32 1964.43 6189.89 
3, BECK 1/ 05,58 32,505.56 2073.74 30,431.82 
4, PENNETT 233 1991,93 277,72 1714.21 
5, BERSSTRO: ) 1761.46 
6 .BRADFORD -€ 062,12: 1346,34 6715.85 
7.CAPPS 1688.96 224,02 4064.81 
8, CRISPINO 4622, 64 431,06 6852,63 
9, CRUZE _ 10,752.27 676,58 16,075.69 
10, CUNNINGHIM 22,093.51 12,093.51 1325.60 10,767.91 
11, FONTES 2655.23 2655.23 1097.14 1568.09 
12, FULLER 0,00 1037.19 1037.19 1037.19 
13,FUSARE 8661.34 8661.34 . 1155.08 7506.26 
14,GRIFFIN 2394.74 229,574 427,43 1967.31 
15,GORANSON 4330.63 4830,68 1133.85 3696.83 
16,GRONBERG 2997.23 1777.12 4774.35 307,92 4466.44 
17. 


18 HAMIDY 2703.02 2645.96 5354.98 335.55 5019.43 


19,HAVETCR 11,044,387 11,044.87 1401,03 9643,84 
20, HICKETHIER 3,75,12 13,725,12 671,54 13,053.58 
21, 


Back pay emounts for Arca, Peek onc Ulson have been computed only through 
June 30, 1967, As these three terminated empioyees have not yet been offered 
reinstatement, detersination of Respondent's back pay cbhlization to cacn of 
them for periods subsequent to June 30, 1667 is specificaliy reserved, 
2/ Pension deficit has been computed through Oct, 31, 1967, Thereafter, Respondent's 
obligation to each employee on pension will amount to the difierence between 
the amount paid hin and the amount he should receive based on continuous 
service from August 1, 1959 to his compulsory retirement date, 


22, HOLMES 
23. 

24, HUGHES 
25, JACKSON 


26, JENSEN 


BACK PAY FROM 


APPENDIX B-1 OF 
SPECIFICATION 


3094.32 


20,143.92 
8217.48 
16,792.36 


27. 

28, JOHNSON, E,T. 
29, JOHNSON, F.Ce 
30, JOHNSON, J.P. 
31,LEPPERT 

32, LONGNECKER 
33,LOSELL 
34,HANN 
35,NASH 
36,NOVACEK 

37, 0°LEARY 
$8,0LSON 1/ 
39, OSWILL 

40, PRICE 

41, RAINERL 


42, RETHL 


20,319.43 
19,293.92 
3262,12 
7443.99 
8$06,63 
8408,51 
7819.12 
2775.11 
7326.95 
7225429 
15,989.78 
6257.49 
22,230.80 
21, 688,93 
6671.27 


595 
APPENDIX C-1 


PENSION 2/ 


DEFICIT TOTAL 


4662,62 7756.94 


3257.85 23,491.77 
8217.48 
16,792,35 


20,319.43 
19,293.91 

2029.42 5291.54 
7443.99 
8905, 63 
8408, 51 
7819.12 
5778.55 
7326,9S 
7225.29 
15,989.78 
6257.49 
22,230.80 
21,688.93 
6671427 


DEDUCTIONS 


| 
368.44 


2062.56 
1260.25 


1112,32. 


2013,71 


679,06 
497,30 
ean 
1581,45 
peice 
931,00 
1502.41 
1316,21 
1313.41 
2037.08 
951,13 
1526, 58 
968, W2 
1363, ‘0 


NET PACKPAY 


7388,50 


21,340.21 
6957.23 
15, 680,04 


18,305.72 
18,614.85 
4794.24 
6132.71 
7325.18 
5856.03 
6888.12 
4276.14 
6010.74 
5911.88 
13,952.70 
5306.36 
20,704, 22 
20,720.51 
5307.87 


cy, Back pay emounts for Arca, Beck anc Olson gave been computed only through 


June 30, 1957, As these three terminated employees have not yet been offered 
reinstatement, detemnination of Resconucntes back pay cbligation to each of 


thea for periods subsequent to June 30, 


is67 is specifically reserved, 


2/ Peusion deficit has been computed eee es Oct, 31, 1967, Thereafter, Respondent's 
obligation to each employee on pension will amount to the difference between 
the amount paid him and the amount he should receive based on continuous 
service from August 1, 1959 to his compulsory retirement date, 
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APPENDIX C-1 


BACK PAY FR 
APPENDIX 5 


NEME SCIEICS os EFICLE DEDUCTIONS NET_BACKPAY 


43,SCHLOTIER5ECR «= 3782 9782,66 1350.66 8432,00 
44, SCHOENTEL 56. 5633,85 1065, 10 4568.75 


45,SMith 163,20 163,20 


48, VaNDERSECK 6370.74 6370, 74 . 1248.19 5122,55 
49, VAN ZOEN 3392,18 389 2,18 835, 65 3056.53 
50,WALL 5555477 5555.77 638,40 4917,37 
$1, WEISMILLER 7208, 28 72038,28 1242,56 5965.72 


52, WITIORE? 5529.70 5600,10 11,129.80 504,59 10,625,212 


TOTALS $389,153.32 $33,972.52 $423,132.84 $47,842.86 $375,289.98 


Back pay amounts for Arce, Leck and Olson have teen computed only through 

June 30, 1957, As these three terminated eaployees have not yet been offered 
reinstatement, deteminction of Respondent’*s back pay cezigation to each of 
them for periods subsequent to June 30, 1967 is specifically reserved, 

Pension celizit has been computed through Oct, 31, 1967, Thereafter Respondent's 
obligation to cach cxpicyce on pension will amount to the dirrerence between 
the amount paid’ him and the amount he should receive bazed on continuous service 
from August 1, 2959 to his compulsory retirement date, 


{GENERAL COUNSEL'S EXHIBIT 1(0)] : 
APPENDIX C-2 
| 
PENSION DEFICIT | 
Pension deficit is the difference between: (a) pension computed 
on basis of estimated gross eamings for period from August 1, 1959 to 
Compulsory retirement date and (b) pension as paid, for pgriod from 
Compulsory retirement date to October 3i, 1967. 
BERGSTROM $1,751.45 
BENNELT 1,729.56 
APPS 1,688.96 
CRISPINO 4,622.64 
FULLER 1,037.19 
_ CRONBERG 1,777,12 
RAMIDY - 2,645.96 
HOLMES 4, 662,62 
HUGHES 3,257.85 


JOWNSON, J. Pe 2,029.42 


NASH 3,003.44 


163,20 
5, 600,10 


33,979.32 


anne 


{GENERAL COUNSEL'S EXHIBIT Ktp)} APPENDIX _C-3 
— 


EARLY RETIREMENT PENSION DEFOSITS 
Ett : N BACK PAY. TOTAL 


383.10 761,20 
1659.61 1964.43 
3.BECE ° 1675.85 2073.74 
4, BENNETT 272.47 5,25 277.72 
Se 
6,BRADFORD 26 1346.34 
7. CAPPS 172,02 . 224,02 
8, CRISPINO 378,39 - 431,06 
$.CEDZE : 676,58 
2O,CUNNINGEAM 6-440, 40 1325.60 
11, FONTES .66 | ~ 1097.14 
12, FULLER 
13, FUSARE : 1155.08 
24,GIESLI : 34 427.43 
15,.GORANSON - 1133,85 
16, GRONBERG 5 307.91 


17, 


18 ,HAMIDY 3. 335,55 


19 ,HAUETER 475,97 206 1401, 03 
20, HICKETHIER e 671.54 
21. 

22, HOLMES 306,03 62.41 368.44 


3/7 If any employee on severing connections with Fibreboard has no vested pension 
rights, these deposits need not be deducted, 


2/ For back pay period only. 
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REFUNDED RETIREMENT ~ EA PENSION DEPOSITS 
PLAN DEPOSIZS 1/ 2 ON BACK PAY TOTAL 
= 


20, HUGHES 1275.47 786,09 | 2061.56 
. 25,JACKSON 415,15 845,10 1260,25 
26, JENSEN 379,10 . 733,22 1122,32 
27, i | 
28, JOHNSON, E,T, 164,24 849.47 2013.71 
29, JOHNSON, F.C, . 679,06 679.06 
30, JOHNSON,J.P. 426,82 70048 497,30 
31, LIPPERT 460,63 7 850,65 1311, 28 
32, LONGNECKER 531,32 1051.13 1582.45 
33, LOWELL 1639,68 912,80 2552.48 
34, MANN 457,38 473,62 931,00 
NASH 1092417 410,24 1502,41 


‘ | 
NOVACEK 464,51 855,87 1320.38 


O'LEARY 470,12 843,29 - 1313.41, 
OLSON 455.93 . 1581.15 2037.08 

332,07 619,06 951.13 
PRICE 490,01 1036,57 1526.58 
RAINERI : 968,42 968.42 
RETUL 463,17 900,23 1363.40 
SCHLOTTERBECK4G63,19 887,47 1350,66 
SCHOENFELD 366,27 698,83 1065.10 


| 
i If any employee on severing coanections with Fibreboard has no vested pension 


rights, these deposits necd not be deducted, 


2/ For back pay period only, 


VANDERBECR 439,71 808,48 1248.19 | 

VAN ZOEN 401,23 434,42 835,65 
50, WALL 507,32 638,40 
51, WEISMILLER 793,29 1242.56 . 


52, WITIORES 108,23 504,59 
53. 


eum SEED 


TOTALS $6,952.60 $29,403.86 $47 ,848.03 


Sa ataiad COUNSEL'S EXHIBIT l(r)} 
Ursa 2 


Cese Ho. 20-Ch- 1682 


Orban ms ili Tecan 


APT oy 
LPL-C2O. 


EPPEUDIX 
PIL 

__BACHPAY $72 

MARTON 

BRODSCL, PELEGER & HARRISON 

V1 Sutter ; , Sere 


ifornia ghiol. 


Attorneys for 
Fibredozrd Corporation. 


Tame 
Nash, Lioyd J. 
Jackson, W nC. i 
m.,, Smith, Stanley v- 37 11/3/59 
i Beck, Lie Wale, : 
Gronsers, D. A. 10/26/39 4/2/62 
Wittorf?, Deviir 9/! ‘63° 
Holmes, ; } 
Fuller, 1! 3 
Crispinc, Manuel 2 /3. 
Hamidy, Robert Yi 8 eye 1844.31 
_ Cruze, dosepn S. /ifi2 : | ° @205.¢0 
eg DOODSON Wo We - fy 8/1/62 | 2260.29 
Jobe, Logan Ross fhe am 
Johnson, Fred C. 12 :- 3829.82 
Schlotterbcex, Eugene 13.07/22 2202.99 
Bennett, Florin >. T/1T/N2 12/1/62 
Schoenfeld, Hilton H. 
* Arca, David 
Goranson, George W. 
Jensen, Raymond B. 
Capps, Pola F. 3/12 6/1/62 
Longnecker, Joe E. 2 
Bradford, Harry C. 
Fusere, Alex J. 
Price, Joc 
Cunninghen, Harry &. 
Raineri, Louis C. 
Reihl, Willian ¥. 
O'Leary, Vincent J. 
Fontes, Crifford L. 
Lippert, Donald W. 
Vanderdeck, Joseph P. 
Weisniller, Jr., Gerald 
Aiello, John J. 
Hicks, Jr., Richard C. 
Hall, Jr., Harry do. 
Homen, Joc L 
Swisher, Harold M. / 1833.00 
Yooh, August 1833.09 


cad 


Cad 


* Disqualified for reinstatement and das 


: | 
**psed on November N, 1659. . 
| 


bY AVAILABLE 


4ve 


0.42 


Menn, Eugene 
Van Zorn, Jz@ 
Wall, Janes 


Ques 


R 


for reir 


] 


Lm 4s 
SvAcvemene 


5/2t/25 
V/23/h7 
8/15/50 
3/23/59 


2067.33 


2273.67 
2279.79 
2129.22 


209.25 


line violence. 


ore 


Date 


7/31/59 Normel1 complement before contracting 
out 


8/59 Reorganization of jobs under contractor: 


Paint Plant 

Felt Mill Working © 
Storekeeper eli 

Truck Shop helper eliminated 


10/1/60 Floor Covering and Linoleum Plgrits 
7/1/61 . closed 


3/1/62 Roofing moved to Martinez 


3/1/62 Reduction in shop force in conjunction 
with foregoing changes 


* Force of 43 men on the machinists' and helpers" seniority rosters as of 
July 31, 1959, was four Su excess of the normal complement. L. R. Jobe 
had be en off sick since February 5, 1959, A. F. Holmes had been off 
sick since July 2, 1959, Dave Area had been on leave of absence since 
July 2, 1959, and J. P. "vandarbeck, while classified as a machinist, 
was working as a fireman. H. ™. Swisher and A. Yoch had been hired 
on July 20, 1959, as temporary replacements for Holmes and Arca. 
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A RETIREMENT INCOME PLAN 
FOR THE EMPLOYEES 
OF : 
FIBREBOARD AND SUBSIDIARY COMPANIES 


a hae 


5 


CONTAINER TRANSPORT COMPANY 
FEDERAL CONTAINER COMPANY 
FIBREBOARD PRODUCTS INC. 
GLASS CONTAINERS, INC. 
INDEPENDENT PAPER STOCK CO. 
THE MARYLAND CONTAINER COMPANY 

NEVADA SILICA SANDS, INC. 


PRECISION ELECTROTYPE COM ANY 
4 HOW 


BEST COPY AVAILABLE 
_ fram the eriginal bound volume 
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GENERAL INDEX 


Hicunicurts oF Tie 
Finrcaoanp ReTinEMENT PLAN 


Ciuants FOR EsTimatTinc 
Rerirnexint INcomME . . 


INDEX TO - 
FspresoarD RETIREMENT PLAN 


Fisrepoanp RETIREMENT PLAN 


Fipresoanp Retirement PLAN 
Trust AGREEMENT . . . Pace 37 


HIGHUELIGUTS 
of the 
FIBREBOARD RETIREMENT PLAN 


Tue “Wieuticnts” Section of this booklet, including the 
charts, is not a part of the Plan, but is 2 brief summary 
giving informal comments upon some of the features of the 
Plan. No attempt has been made to cover all the provisions 
of the Plan in this Section. 


Tne Finrreoarp RetimeMent Pan itself, starting at Fage 
15, is the only official document, and it contains all the 
provisions of the Plan, and, as such, must be relied upon for 
the final determination of any matters relating thereto. 


THE PLAN is administered by the Retirement Plan Com- 
mittee, 1789 Montgoniery Street, San Francisco, California, 
ia accordance with Scction 25 of the Plan, If you have any 
questions about the Plan, you may consult your Personnel 
Department, or write to & Retirement Plan Comumitice. 


Tue Section Numsers in the following four pages refer 
to those in the Plan itself which begins on Page 15. 


ROW MUCH RETIREMENT INCOM WILL I GET 
© Retirement incoine is paid to you in monthly installments and is made 
up of: (Sections 9, 10, 11, 12, 15, 16) 


(a) Past Service Benefits, if ayy provided entirely by. Corapany 
contributions, Past Service Benefits apply only to service prior to Sep: 
tember 1, 19:45, 

(bh) Carrent Service Benefits provided by Company contributions 
and members’ deposits. Current Service Benetits apply to service during 
participation in the Pian, ater September 1, 1615. | 
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nent Plan is paid in 
} i Sociat Security 


12 ~ 
neat income payable at normal retirement d 


y pay 
sos.at your 
ato r 

Wane Can ve 
ade to suit your 


werd be equal in value 


int annuitant, 


they 


1 selected only if retircincat 


=~ v < 
2 63 or iater. (Section 22} 


peared in retire. 
r deposits over 


cherts on Pages 8, 9, 10, and 11 can be uscd to estimate your re- 
ement income. 


MY RETIREMENT INCOME BEGIN? 


nal retirement income begins at age 65. (Section 17) 
o 


ve chad 20 years of employment 

4. Under Earlier 

ave your relire- 

3 ou inay put off ivking it wntil you 

are 65; or you tat any time between the date you 
retire and age 65. 


age o, you wil mount oti income acc -umulated at es 
aate of retirement iis : t suent income before age 65, it is 
reduced in accords i ’ hen you begin receiving » bee 
enuse in come would be paid over a longer period of time. (Sections 
15 and 20) 


if you Lecome and permane disabled, and if you have had 

f 3 the Company when disability begins, you 

xc. A doctor's certificate is required to 

ity is both total and permanent. 

er the disability provision would be the amount of 

retirensct © ercdited to you at “the date disability began, reduced 

in accordance with your age when payments begin. The method of pay: 

ment of this income is determincd by the Retirement Plan Committee. 
(Sections 15 and 21) 


Normal retirement age is 65; however, upon request of the Board of 
Directors, a memier 13 7 he consents to do so, continue to work for 
an additional period. 
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© Proof of age is necessary because the amount of money the Company 
pays into the Trust Fund to provide your retirement income depends 
upon your age. To kecp the fund on a sound basis the records must be 
correct. 

A proot of date of } rth s ad he given to the Retirement Plan Com- 
mittee as soon as possible after you join the Pin, because sometimes 
itis harder to get ee: as time goes by. Proof will also be required by 
the So urity Board when you apply gor Federal Oid Age retire- 
ment benefits, and you might need proof ior other purposes. 

Consult with your Personnel Deparinent as to what is acceptable 
type of proof. (Section 23) 


WIESE DOES THE MONEY FOR ‘FHI PLAN COME 


G The cost of the Plan is met by your de posits a nd Company contributions, 
The Come pays all the cost of the Plan in excess of cost that is 
met by your deposits. (Section 9} 
| 
© You pay into the Plan cach year 29% of the first $3,000 you earni and 
179 of anything you carn over that. Your deposits are taken by payroll 
Geduction. (Section $) i 
© Your deposits and the CORBenY contzibutions aze ps id to the Trustee, 
and the ‘Trus i hese f b 
bers of the Pian. The Welis Fargo Bank & Union Tre st Co. of San Fran- 
cisco is the Trustee for the Fibreboard Retirement Plan. (Section: 26) 


© Your deposits in the Plan cara interest at the cate of 2% a year, ¢ ¢om- 
pounded annuaily, and this interest is credited to your account annu- 
ally. (Section 3) 


© You can’t lose. if you withdra aw irom the Plan or terminaic your! em- 
ployment, your deposits, plus interest, are refunded to you. (Section 8) 


© If you should die v while you are a member of the Plan, and before re-- 
tirement, all your deposits plus interest would be refunded to your 


beneficiary. (Section 8) | 

@You may name anyone you wish as your beneficiary, and you ‘may 
change your beneiiciary at any time on writtea notice to the Retirement 
Plan Committee upon jorms that you can get Zrom your Personnel De- 
partment or from the Retirenient Pian Committee. (Section 7) 


© The Cumpany cannot withdraw any of Rs contributions from the Trust 
Fund. (Se ction 26) 


© The Plan has been approved by the United States Treasury Department. 
An ae avial fir m acters ines the amouats needed to keep the} Plan finan- 
cially q, and the accounts of the P lan are examined each year by a 
firm oe independent auditors, AN of the expenses of operating the Plan 
are by the Company and not charged to the Trust ‘Fund: eee 
tion 25 


WIEN AND ROW CAN T JOIN TINE PLAN? 


After five years of employment with Fibreboard Products Inc. or any 
subsidiary company, you are cligible to join the Plan. (Scction 6); 


ible, and you remain in the employ 
roll at any time you wish. However, ia 
imum retirement income, you must jon 
becoming eligible and participate 


continuously to nermal re nt date. (Sections 7 and 13) 


nloy of the Company and Inter are re-employed, you 
nloyee and nnast wait five years from the date 


to join the Pian. (Section 5) 


from work on an authorized leave of absence, your 


cecone Sion 
li you are on 2 Com your employment is not broken pro- 
J ond of the layoff 
yo period is not more than twelve con- 


med Fo 
of the Company within three months after your 
release or discharge from the Armed Forces. (Sections 5 and 7) 
ot have to join the Plan. If you do not wish to join when you 
te, you are asked to sign a waiver. (Section 7) 


© Ail you have to do to join the Plan is sign an enrollment form that in- 
Cicates you agree to the terns of the Plan, authorize the payroll deduc- 
tion, and name a beneficiary. (Section 7) 


xe 


Averaze Monthly Earninzs 


For 19i0 and 1993 


peoren a Tal pray ryt Tp AE: MPC si ment I Che 


$100 123 159 175 200 225 250 75 300 325 259375 400 450 500 550 600 


MONTHLY PAST SERVIC RETIREMENT INCOME CHART 
Fibrebo2rd Retirement Plas 
To find the estimated arnount of monthly Pest Service Retirement Income, draw a 
straight line from “Averege Monthly Earnings” to “Number of Years.” Your estimated 
Past Service Retirement Jnco:ne is shown where the line crostcs “Retirement Incore.” 


Estimated Monthly Pact Service 
Retirement Income 
pecan ssn 


et  E EEE EH Ht 
§ 672910 15 20 30 40 50 75 100 150 200 


Number of Years from date employed to September 1, 1915, less five years. 
ae = < 
(if you were on leave of absence on Septernber 1, 1915, use the number of years 


from date employed te date you returned from leave of absence. less five years.) 


35 


HE 
300 


40 45 


4 5 6 7 8 9 10 15 : 20 25 30 
a a Pe tenet i 
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| 
ESTIMATE OF PAST SERVICE RETIREMENT INCOME 


Example: If you were employ ma September 1, 1925 and joined the Retire- Your 
ment Plan September 1, 1945— | Estimate 


Number of Years of Past Service from 1925 to 1945: 
20 years (less 5 yeurs) 

Average Monthly Earnings for 1940 and 1941 

A straight line drawn from 15 to $215 crosses the 
“Retirement Income” line at 24-— 

Estimated monthly Past Service Retirement Income 


(Over Jor Current Service) 


E ESTIMATE OF CURRENY SERVICE RETIREMENT 1NC0. VIE 
Example: If you were employed September 1, 1925 at the age of 20 and you 
joined the Retirement Pian September 1, 1945 (you weuld.be 65 ee, 
in 1970) — | — 
Number of Years of Current Service from 1945 to 1970..... 25 ! 
Average Monthly Earnings from 1945 to 1970 $325.00 


Astraight line drawn from 25 to $325.00 crosses the 
“Retirement Income” line at 7>— 


Estimated Monthly Current Service Retirement Income....8 75.00 
Estimated Monthly Past Service Retirement Income........8 24.00 


Estimated Monthly Tots] Retirement Income $ 99.00 


* ur your combined Past Service and Current Service Retirement Income 2 is less than $25 2 month, 
check the Minimum Retirement Income Tale in Section 13 on Page 25.3 


Don't forget your Fibreboard Retirement Plan income is paid in addition to Federel Old Age Benefis. 


Average Monthly Earnings from date you joined Plana 
era aseercrnrener 
to your Normal Retirement Date 


Tritt [ TITT pe mt TPT PTT TTY TT TTT ETT TTT ER 
$100 125 1580 9.175 «200 225 250 275 300 325 359 375 «100 , 450 500 550 600 


MONTHLY CURRENT SERVICE RETIREMENT INCOME cuant 
Fibreboard Retirement 


To find the estimated amount of your monthly Current Serv ice Retirement tacome, draw 
a straight line from your “Averaze Monthly Ex >to “Number of 'Years.” your 
estimated Current Service Retirement Income at Noe al Retirement Date is shown 
where the line crosses “Retirement Income.” "Your? total estimated Fibreboard Retirement 


Plan Income equals Current Service Income plus Past Service Income. | 


Estimated Monthly Current Service 
Retirement Income 


ee HEE spurte 


4 5 678910 40 100 | 


ee of Years from date you joined ae 


to your Nermal Retirement Date 
4 SS) 6 7 & 9 10 


ih le catnip cea 
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FIBRELOARD RETIREMENT, PLAN 


L, Name and Object of Plan. 


‘The name of this Plan is “Fibreboard Retirement Plan.” 

The object of the Plan is to provide a incihod whereby Fibreboard 
Procucts Ine. and its participating subsidiarics, together with Uieir respec- 
ve ligible employees, may provide definite retirement incozee bencits 
ocr ich employees to supplement the benefits provided under the Federal 
seeid Security Act. 


Effective Date. 


“he effective date of the Plan shall be September 1, 1945. 


oN 


Scope of Plan. 

(a) The Plan shall apply to eligible employees of Fibseboard Products 
Inc. (a Delaware corporation) and its subsidiaries named herein as pare 
ticlpating subsidiarics. Such participating subsidiaries are: 

Glass Containers, Inc. (a California corporation) 

Independent Paper Stock Co. (a California corporation) 

Precision Electrotype Company (a California corporation) 

Federal Container Company (a Pennsyivania corporation) 

The Maryland Container Company — (a Maryland coxporation) 

Container Transport Company (a California corporation) 

Nevada Silica Sands, Inc. (a Nevada corporation) 

(As amended, effective September 1, 2945.) 


priate ame 

withdrawal from the Plan of any participating subsidiary, such with." 
drawal shall be deemed to be a termination of the Plan as to such partic: | 
ipating subsidiary. Thereupon there shall be allocated a portion of the | 
funds in the custody of the Corporate Trustee, such allocation to be made | 
in accordance with a nondiscriminatory formula, taking into considcration 
the age, sex, and accredited service of the members of said subsisiacy snd | 
the contributions of said subsidiary and its members and amounts paid as | 
henehts to its members, annuitants and joint annuitants. Said amount so | 
located shall be divided into two portions, in accordance with a similar | 
noadiscriminatory formula, one of which portions shall he allocable to | 
the members of said subsidiary who on said date of termination or within 
thirty (30) days thereaiter shall be employed by one of the continuing 
Employers, and who shall net have withdrawa their contributions with 
interest after such termination; and the other of which shall be allocable 
to the remaining members, annuitants and joint annuitanis of said sub- 


sidiary. The first portion so allocated shall remain a part of the funds in | 
the custody of the Corporate Trustee to be keld and adz 
to the provisions of the Trust and the Pian, The second portion so allocated 
shall be applied for the benefit of said remaining members, annuitanis 

and joint snnuitants of said subsidiary in the same manner as provided 
in Section 27 in the case of a complete termination of the Plan. (As | 
amended, efective September 1, 19:5.) ' 


istered subject | 


(c) All acts required of the Employer hereunder shail be performed 
by Fibrcboard Products Inc, for itself and for each of its participating | 
subsidiaries, and the cost of the Plan shall be equitably apportioned bes | 
tween Fibreboard Products Inc. and each participating subsidiary, 


s corporation; namely, 


= subsidiaries. 
3 


- : ite s 
od asa former member who is cither reecive 

Plan er who ts entitied to receive retire- 
S some future date. 


tasa corporation, fifty-one per cent (51%) 


J to vote are owned by Fibreboard Prod- 


them or oy 


diaries prior 


ed as all compensation of every kind and 

= has received or shall receive from the Em- 

or basic formula of compensation, 

or other contingent compensation 

er’s rate or basic formula 

ssation, but exclud yr. curring or contingent compen- 
sce with a rate or basic formula of 

sions paid to an employee as a part 

rekular rate of ¢ TSS rsuant to his contract of employ- 


I be included as “comper ze purposes hereof; but 


ss paid in the same proportion of 
2 employees, shall be excluded. (As amended, 
ed) ’ 

fi 


efective September 1, 1935.) 


(b) “Totally and perssanently disabled” is defined to mean that a 
ver has beco:ne incapoble of engaging in any occupation or perform- 
ny work for pre u s reasonably certain that such incapac- 
rill exist ds 
(i) Maseu 
unless the context 


ees 

sne cciers 
undes the Plan 
governed by the Eaployer’s policy of recognizing service for the purpose 
of awarding sezvice embiems. 

(a) Such service shall include all employment which occurred prior to 
Septeznber 1, 1945 with the Employer and its participating subsidiaries, 
including intesruptions of service and layofis not exceeding three (3) 

| . . . . . 
months each, but excluding such portion of each interruption of service 
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or layoff that excceded three (3) months, (except that the full period of 
any interruption of service or layofi duc to industrial injury or sickness, 
even though exceeding three (3) months, shall be included as service) und 


such employment with predecessor cozpor tions as herein defined, of a+ 
ployees who were cp ud by such predecessor corporations at the time 


ne stock or assets of 


of acquisition by the Employer or its subsidiaries of 
cysor corporations oF a substantial part thereof. (As emended, 


fre September 1, 1945.) | 


subsequent to 
ition or from service with the i 


aries, or imerruption of service f 


or a continuaus peried of one (1) yaonth 
r move, which occurs su nit to Sey 945, shall be écomed 
to break the emplo vee's continuous e oR ce 3 loyee is 
subsequently re-cmployed, he shaij not reecive credit for any service prior 
to the date of such re-empto 2 is employment shali be 
deemed not to bz broken by 
layofs at the request of the Employer or say of ils participating s 
aries, provik at the employee returns to active en ployment at the 
of the layof peziod er within ter (10) days thereafter, and provided fut- 
sher that such layofi period s M not exceed twelve (12) consecutive 
mnonths. | 
(c) Any employce who is now oF s Mia the future be oa leave of 
cbseace shall receive credit for service ior h period of absence, pro- 
vided that he returns to active employment with the Employer or one of its 
participating $ ies within the period allowed by such leave of 
absence, or s unable to return to active employment within that period be- 


2 


cause of WM health as shown by a certificate of a physician satisfactory to 


‘he Retirement Plan Committee. (As amended, effective March 6, 19-47.) 


(a) Any former employee who left the employ of the Employer or one 
of its participating subsidiaries to serve in the armed forees of the United 
States or one of its allies, or any employce who shail so enier said service, 
shall receive credit for past service during such period of absence, pro- 
vided that he is re-employed within three (3) months aiter his release jor 
discharge from the armed ferces. 
G, Fligibility of Employees. 

The following employees of the Employer shall be eligible to partic: 
ipate in the Plan, except those who are customarily employed for kess than 
twenty (20) hours per week or for less than five (5) months per year? 

(a) Such employees who have completed five (S) years oF morei of 
service on or before September 1, 1945 shall he eligible to commence 
participation in the Plan on September 1, 1945, 

(b) Such ennloyces who have vot completed five (5) years of service 
nor before September 2, IH1S, and employces whose employment begins 
after Sepiember 1, 1945, shall become cligible to commence participation 
in the Man on the fest day of the pay roll period neat following their 
compleiion of five (5) years of service. 

(cg) Such employees of any corporation (which shall include partrer- 
ship and hudividual lmisinesses) which may be joined by merger, consoli- 
dation or purchase of assets with the Employer subsequent to September 
1, 1045 shall become eligible to conmnence participation in the Plan oni the 

| 


dl include continuous employ:nent with such 


tion by the Employer. 
? o4 


oyees shall be eligible to participate in 


3 the Plan shall be communicated to all 


ae na he 
wil subsoquentiy be Come 
such manner as the 
Caom- 
Com 
Si ase ate 
onal with eligible employees. 
ible employee mst 
iment gorm in 
ions of the Plan, authorizes the required pay 
sary or beneficiaries. The member shail 
y or ben : juen notice 
ed by the Retirement 
pose. The spose must join in and sign the 
se in ber ary, and the cnroliment 
: ten notice of 


(b) Anye iz loys : Employer and 
, 1955 shall be consid- 
pation as of t 
1945 and pays the reqs deposits under 
rst pay roli period v: ends in Septem- 
commence pa of Sepicmber 
-service benefits under the 
¥ current-service bencfits 


mast-scrvice Lenchts provided that he returns 
uv 


owed by 


comunesce ; s rn to active employment. 
Suck ezpic amenced participation as of 
sc enrolls in the Pian ot any 

faze of bibs x to active cmploynicnt 

: 1¢ date 

i. HE such eaployee docs not commence 


c cnployment, he shall be 


; 
Cigible to receive only cuzrent-service benchits accsuing during his partie 


ipation in the Vian. 


(a) ‘Any former employee who left the c:nploy of the Employer to 
serve inithe armed forces of the United States or one of its allies and who 
isin such service on September J, 1945, or any employee who subsequently 
$0 enters said service, shall be cligible to receive past-service benefits, pro- 
vided Uist he is re-employed by the Employer within three (3) months 
after his release or discharge frora the armed forces, and provided further 
that he js cligible to and does commence participation as of the daic of his 
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eerrployment. Such employee shall be considered to have commenced 
st dpation as of the daic of his re-employment if he enrolls in the Plan 
any time within two (2) months after the date of his re-employment 

s under the Plan commencing with the date . 


nd pays the 
cf his re-employment. If such employee docs not ecmmence participation 


; 
ag of the date of his ree:nploys he shall be eligible to receive only 


current-service benefits accruing during participation in the Pian. 


{e) Any employee who is seventy (70) years of age or more on Sep- 
tember 1, 1015, ut who is otherwise eligible, say cominence participation | 
asof that date by enrolling in the Pian cn or before September 1.1915, but | 
only for the purpose of receiving past-service bea fis andheshallnotpay 

uly 3 tac} pose Ot TEC ng pases rvice benciis, and he shau noe pay 
any deposits nor aceruc any current-scrvice benc&is under the Pian. 


(f) Any employee who becomes cligible subsequent to September 1, 
1045, or any employee who was eligible on September 2, 19.15 and who did 
not enroll when first cligible, may enroll in the Plan at any time aiter be- 
coming cligible and shali commence participation on the first day of the 
pay roll period next following his enrollment in the Plan. Such employce 
shall not be cligible to receive past-serviec benefits, except as provided in | 


paragraphs (c) and (d)} of this section. 


8. Members” Deposits. 


During his participatioa in the Plan, cach member shall be required to 
deposit, by means of pay roll deductions, two per cent (2%) of the firs 
three thousand dollars (£3,000) of his compensation received during cack 
calendar year, or portion thereof, of participation in the Plan, and four | 


Lat portion of such compensation which is in excess of | 


per cent (499) oft 
three thousand dollazs ($3,000). 

These dcposits shall be sefundcd, with interest at the rate of two per 
cent (29) per annum, compounded annually, as follows: 


(a) A member may withdraw from the Plan at any time and have his | 
deposits, with interest, refunded to him, but he shall thereby foricit alll | 
benefits under the Plan. Ue may subsequently re-enroil and commence | 
participation in the Plan if he is eligible, but he shail thereafter accruc 
only current-service benefits. as 

(b) Upon termination of his employment, a member who is not 
cligible to receive retirement income payments under the Plan shall 
have his deposits, with interest, refunded to him, and thereupon ke shail 
forfeit all beneSts under the Plan, Upon termination oi his employment, a 
member who is eligible to receive the retirement income payments prot " 
Vided for iu Section 20 and docs not clect to receive such payments shall" 
receive his deposits, with interest, in Hea of such payments, and thereupon : 


he shall forfeit ail benefits under the Plan. : | 

(c) Upon the death of a member prior to his retirement, such member's 
ded to his named beneficiary. Upon 
she death of an annuitant, there shall be refunded to the annuitaat’s named 
benciiciary the excess, if any, of the annuitant's deposits, with interest to 
ent income paynients made to such 


deposits, with interest, shall be refun 


retirement date, over the total retire 
anauitaat, provided the annuitant has not selected either optional form of 
retirement income provided ia Section 22. If there is no named beneficiary 
to receive such refund payments, then such payments shall be made to th 


.. 


meraber's or anmmnitant’s estate. 
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retin nt date, an annutant s ays U be en ted to re- 


mh reer 


monthly inst sequal 


ment income, and cons soTEe of: 


eas of the; 
sent date shall 
te to the anauttant’s beneficiary or 


* ot > : et vie egy ernie 
wl ine ena ons siendar month in which the death 


n to and separate from the 


ederal Social Secur 


1 be sucks service of members who are eligible to re- 
ze cate as of which a 

at any emp. loyee 

rin the Plan, az nd 


1 }e three-fourths per 

GO) of past-service 

(QY%4%) of that portion of 

is in excess of three eed dollars 

pastservice except the first five (5) years. 

be seers jor proz Sorionatene (As amended, 

efecine Jenuary 1,195]. > The emendment also provided that it did 
not effect or change in ony way cilier monthly or lump sum retirement 
income payments peid or becoming payable prior to Januery 1, 1951.) 


(b) The past-service cor ation, upon which past-scry ice benefits 
sha aes based, a be erage annual compensation during the 
2 fol * exceptions: 


ber tess with the Ketirement Plan Com- 

C stion in the year 1910 

asd/ox the 3 was reduced because of a reduction from his 

normal rate of compensation or because of a reduction from his nor- 

rial x 2 tine, th : Retireraent Plan Committee shall, if it 

2i55 tsctified, adjust his past-se rvice compensation 

represent his normal compe asation and normal 

Worning time fur thove years, prov ided that oes written claim is filed 

atthe time of cnroliment ox within thirty (30) days after the member 

shall have received a written statement from the Retirement Vian 

Commitice stating his ann vial compensation during the calendar ycars 
1940 and 1941. 

(33) In the case e easployces on leave of absence or in service with 


the armed forces who are eligible to reccive past-service benefits in 
accordance with Section 7(c) ond Section 7(@), and who entered the 
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| 
Employer’s employ subsequent to January 1,-1970, the Retirement 
Plan Committee shall determine the past-service compensation so that 
it shall fairly represent the employce’s normal compensition and nore 
mal working time in the first'two years of his cmployment hy the 
Employer, except as provided in (iii) below. (As amended, effective 
January 1, 1951. Sce also note at the end of Section 11 (a).) 
(iii) Tn the case of employees who leave the loy of the Em 
plover on or after June 26, 1956 to serve with the armed forces and 
> to receive “vice } s in accordance with 

ncuGing those who ente 

it ese il aa 0, the 


ployer’s sunley 


isation so Urat it s 
ormal working 
mploy of the 
cence ior oait service. (As added, effective January 1, 1951. See 
also note at the end of Section 11 (a).) 


12. Current-Service Denchits. 


(a) A member’s annual current-service benefits shall be three-fourths 
per cent (84%) of the frst three thousand dollars ($3 100) of current 
survice compensation, plus one and one-half per cent (174 
tion of curzent-service om tion waie 
dollars ($3, 030), for each calendar year, or portion thereoi, while partic- 
ipating in the Plan prior to such membez’s normal retirement date, 

| 

(b) The current-service compensation, upon which current-service 
benefits shall be a mL shall be the compexsation received during cach 


calendar year, or portion thereoi, of participation in the Plan. 


13. Minimusn and Maximum Benefits. 
(a) Any annuitant | 

(i) who has completed ten (10) years or more of continuous 
service, and ! 


(ii) who enrolled in the Plan nct later than the thirticth day aiter 
the date on which he became eligible (or not later than Sep- 
tember 1, 1949 with respect to members who became eligible 
prior to August 1, 1918), and 


(iii) who commenced participation in the Plan pursuant-to such 
enrollment and continvousiy participated in the Plan there- 
after until his nogmal retirement date 


shall be entitled after his normal retirement date to receive under the Plan, 
asa minimum, a retirement income, dependent upon the number of years 
of continuous service completed, as follows: 


Years of continuous Minimum retirement 
service completed * income per month 
10 $25.00 
nh 27.00 
12 29.00 
13 31.00 
14. : * 33.00 
15 or more 35.00 


pation in the Plan resulting from optional 
retir 0 hereof, where the anaultant is rc-employed 
and reenralls eR i r or in thirty (30) days 
after he bees Jy ye-enrollment, shall not be deemed to 
the Plan for the purposes of sub- 


fective January 1, 1951. See also rote 


ri, € 
ich any annuitant may re- 
end dollars ($1,000) per month. 
ual current-service bene- 

tide such member to a retire: 
per month commencing at 


sits shall be made by such 


e benefits provided under the Plain 
al retirement date, except as 


16. Equivalent Payments. 


ncome payable shall be less than five 
al equivaieat of such retirement in- 

eto an onnuitant is five 
10) per month, 


f 
Cay 


. 


tits diserction, if the 
:¢ below, to pay in 
st of his retirement income calculated 
¢. As to annuitants whose 
becomes payuble after January 1, 1951, such re- 
tbe made prior to the date on which such fizst income payment 
vable. As to anni 3 who, as of January 1, 1951, are recciv- 
cement income payments, such request must be made prior 
11,1951. (As emended, effective January 1, 1951. Sce also note 
es the end of Section 11(c}.} 


IZ. Normal Reiicement Date. 
ed on his normal retireraent date, unless his 
Section 18, or unless he 
ang retired carl! coordance ¥ a5 20 of 21. The normal retire- 
ment of both men and women who are members on September 1, 
1945, or who become members thereafter, shall be as iollows: 
sabers who have not yet attained age sixty (60) at Septem- 
orl, 1945, the normal retireznent date shall be day of the eslen- 
gar month next following the attainment of age sixty-five (65). 
(b) For participants who have atizined age sixty (60) but have not yet 
attained age sixty-five (65) at September 1, 1945, the normal retirement 
@ate shall be the first day of any calendar month elected by the participant 
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following the attainment of age sixty-five (65), but not later than the Sirst 
day of the calendar month neat following the attainment of the ith Listh- 
day subsequent to Se ver 1, 19-45. (As amended, effective September 
1,1945.) 

(c) For participants who have aitained age sixty-five (65) but havel 
not yet attained age seventy (70) at September 1, 1915, the norma) retize- 
ment date shall be the first day of any calendar month clected by the 
participant, but not inter than the first day of the calendar month next 
Jollowing the attainment of age seventy (70). (As amended, effective 
Septenrber 1, 1943.) | 


4 


(d) For members who have atiained age seventy (70) at September 


1, 19.15, the normal retirement date shall be September 1, 1945. 


18. Deferred Retirement. 


Upon request of the Board of Directors and with the consent of the 

shez, a member may remain in active employment after his normal 
retirement date for a period terminating at the end of any calendar month 
and not to exceed twelve (12) months, and for such additional period, ot 
periods, terminating at the end of eny calendar month, as the Board of 
Directors may determine, no one of which periods shall execed twelve 
(12) months, 

In cases where a member’s retirement is so deferred, his deposits 
under the Plan shall cease at the commencement of the pay roll period next 
following his normal retirement Cate, and thereafter he shail not accrue 
any current-service benefits. The first payment of his monthly retirement 
income under the Maa shall be made as of the last day of the calendar 
month ja which his normal retirement date shall occur 


19. Reemployment After Retirement, 
In the event that the Employer shall re-employ an annuitant who has 
not yet attained his normal retirement date at the time of re-employment, 
his retirement income payments shall cease at the end of the month in 
which he is re-emptoyed (or, where re-employment occurs prior to Janu- 
ary 1, 1951, such payments shall ccase on January }, 1951). Such re 
employed annuitant may, at any time during re-employment but prior to 
attzinment of his normal retirement date, resume participation in the Plah 
by filling out and signing a new enrollment form in the samc manner prd- 
vided in Section 7(a) hereoi, in which case deposits shall again be made, 
auch reciployed annuitant and farther current-service benefits shat! 
attain his normal retire:mez 
the provisions of Section 20 hereof, whichever shal 4 
again receive retirement income payments recalculate 
account additional current-service benefits, if any, accrued. aiter re- 
employment, the amount of retirement income already paid to him, and , 
his increased age. | 
In the event that the Employer shal re-enploy an annuitant who has 
attained his normal retirement date prior to the time of re-employment, 
his retivement income payments shall be continued daring the period of 
such reemploynient, but during sich period he shall not make any 
deposits nor acerue any currentservice benefits. (As amended, effective 
January 2, 19352. See also rote at the end of Scetion 11 (a).) 
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ed prior to his normal re- 
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aL eclect to receive one Of tie to..awanle 


itant’s eredit at 
on the last day 
<¢ 65, and cone 


ent income, with payments com- 
adar zonth as he names in his elcec- 
his normal retirement date 
; cas of his caslicr 
uris Geseribed in 
loyer is termi- 
entiticd to receive the 
me of such termi- 


years oF miore of service, and further provided that he 
clects dne of the optional retirement income payments provided in this 
section. 


23. Disability. 


Any member wo becomes totally and permanently disabled after the 


n of fiftcen (15) years or more of service shall be entitled to 

- receive ab equi f the retirement income commencing at 
his normal retirement date accrucd to his credit on the date of such dis- 
aencement, the number of such payments, and the 

be determined by the Retirement Plan Com- 

fon to the member’s necds. The Retirement: 

sation of whether the member is totally and 


ersanenuy disabled siali be concsusive in cach case. 


22. Retirement Income Options. 


‘the sal form of retirement income sball be an annuity which 
provides iui? month ef income payments continuing during the 
aenuitant’s life and cex sith the month of his ecath, with refund of 
Jep: sits ss provided und tion 3 (c). In licu of this annuity, a tnera- 
ber who retires on or after his norma} retirement date may select cither of 
the iuliowing optional forms of retiresnent income, which shall be equiva: 
lent ir: actuarial valuc to the normal form of annuity: 


(a) A full joint and survivor annuity which provides reduced monthly 
retirement income payments curing the annuitant’s life and, upon his 
deazn, continues payments in the same umount to one other person, here- 
jnafter referred to as the “joint annuitant,” during the life of such joint 
annuitant, without refund of any portion of the annuitant’s deposits upon 


his death aiter normal retirement date, 


eS = cae rd points cae SEE seed whic h provides reduced 

ani’s life and, upoa 

Nis eae continues pay amount to the joint annui- 
tant during the life of such santas anni without relund of any portion 
of the am nt's Geposits upon his death after normal retizenent date. 


The selection of either optic 
eficetive unless it is made in writing by 
sRetivement Pian Co: 
(4 years prior to the itd. ovided that 
une member where 1 ement date is oe orto March 1, 1949 m say 
select one of the optional forms of retizement income at any are prior to 
‘yf retirement and prior to March 1, 1946, | 


The Retirement Plan Commmiiice ve th its diserction, 
tf che memiber so requests, to pay the 7 ne ¢ of any member 
wi.o retires on or after his normal rei nt Gate under any other form 
of annuity which is equivalent in ac value to the normal form of 

nuity. The form of such annuity must be agreed to in writing by the 
ployce and approved in writing by the Retirement Pian Coramittee dt 
least three (3) years prior te the racimber’s normal retirement date. 

Once an optional iorm of retirement income has been sclected by 2 
ember, or another form of retirement jncome has been agreed upoa by 
the member and the Retirement Plan Commitics under this Section, the 
member may not revoke or change either the form of retizement income or 
any joint annuitant named therein, except with the written consent oi the 


Retirement Plan Committee. | 


Ii the joint annuitant named by the member dies prior to the member’s 
normal retirement date, the selection shall become inoperative and the 
member shall be considered to have elected a normal form of annuity. 


Amember shall not be entitled to name as a joint annuitant any person 
other than his spouse or a dependent relative of the member by blood, 
adoption or marriage, and if such j joint :nnuitant, other than a spouse, 3s 
a minor at the time such joint annuitant is named, such joint annuitaht 
shall not be entitled to receive any payments alter attaining the age of 
twenty-one (21) years. (As amen ded! effective Jaaucry 1, 1951. See aise 


note at the end of Section 11 (a).) 
3. Proof of Age. 


Proof of age satisfactory to the Retirement Plan Conamittee may be 
required of members and joint az auitants. After a member or joint nui- 
tant has once so advised the Retirement Man Committee as to his date of 
Lirth, no further conection shall be permitted without the consent of the 
Netirement Plan Committee. Any such permitted correction shall require 
proper actuarial adjustment of retirement benefits payable, 


24. Inalienability of Benefits, 
Except to the extent that the following may be contrary to the laws of 
any state having jurisdiction i in the premises, no member, annuitant, joint 
annuitant, or beneficiary hereunder shall have the right to assign, transfer, 
encumber, or anticipate his interest in any retirement funds ace cumulated 
snder the Plan and in any retirement income being paid therefrom, and 
oa fands and income shall not in any way be saiicct to any legai process 
to levy upon or attach the same for the payment of any claim against any 


member, annuitant, joint annuitant or beneficiary. : 
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2cs, valuat Ory 
It be conclusive 
3 to have any 
saber of said Conuaittee shail be 
ent made or exceuted by him or 
ce, or for any mistake of judg- 

aber, or for any neglect, omi 

medoing of any other 5 yone ane by said Com- 
rittee, or for any loss unless resulting from his own wiliul misconduct. 


, 2 
Ou OL su 


A Corposate Trusice, acting un ndez a trust agreement, shall be selected 


hy the Board of Directors, and may be changed from time to time by the 


Board of Directos utles of such Corporate Trustee shall include the 


following: 


‘ye from the Employer, the members’ deposits and the 


ns to the trust fund. 
Lnvest and reinvest the corpus and income of the trust fund. 
(c) It shall receive all of the income from the trust fund. 


(d) Ir shall pay to or for the account of the Retirement Plan Committee 
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upon its written instructions the funds required for payments under the 
Plan. 
(c) I: shall maintain such records and accounts and shall render such 
financial statements and reposts as may be required from time to time iby 
the Retiranent Plan Comittee. 
The Employer shall pay over to said trust fund trom time to time such 
pmounts as are deposited by snembers under tie Plan. | 


Fands will be contributed Ly the Employer to said trust fund lin 
yorats which, when added to the amounts which hve been or are to he 
eaculated in the trust fund, including members’ deposits, are actuarially 
tucained as adequate to provide the retirement bencfits set forth he 
vichall be paid by the Employer at such times and in such amounis | 
nay be deierrained by the Board of Directors, subject to the right of ¢ 
sp€euanee or termination as provided in Section 27. While the Ein- 
“eves expects to contribute such funds which, when addcd to the amounts 
-Caianlated through me: s, will scevre the payment of retire- 
jueat incomes under the Plan, the Employer does not guaranice to do so, 
ad each member, annuitant, joint annuitant, and Lene’ iazy shall look 
solely to the asseis of the trust fund for payments under the Plan. The Ein- 
ployer does, however, guarantee to contribute sufficient funds to insuge 
the return of the amounts deposited by each member, plus interest at two 
per cent (27) per annum, compounded annually, as provided in Section 8. 
Notwithstanding any other provisions of the Plan to the contrary, the 
contributions by the Employer for retirement benefits on behalf of mem- 
hers each of whom owns, directly-or indircetly, more than ten per cent 
(1070) of the voting stock of the Employer, shall not in the aggregate 
execed in any year thirty per cent (30%) of the contributions by the Enn- 
ployer for retirement benefits for all members. For the purpose hercoZ, dn 
individcal is considered as owning the stock owned by his Spouse or minor 
lineal descendants. 
Notwithstanding any other provision hercof or any amendment hereto 
to the contrary, ai no time sl any assets of the trust fund revert to or be 
recoverable by the Employer, or be used for, or divericd to, purposes othér 
than for the exclusive benefit of mexzbers, annuitants, joint annuitants and 
beneficiaries under the Plan, except such funds, if any, as may remain at 


termination of the trust after satisfaction of all Habilities with respect to 
members, annuitants, joint annuitanis and beneficiaries under the Plan, 


and are duc to crroncous actuarial calculations. 


27. Modifiertion ov Termination of Plan. | 


The Board of Dir s reserves the right to alter, amend or terminate 


the Plan or any part thereof, in such manner as it may determine, and any 
. 


such alteration, amendment, or termination shall take effect upon notice 
thereof from the Board of Directors to the Corporate Trustee; provided 
that no such alteration or amendment shall provide that the retirement in- 
come payaile to any annuitant shall be less than that provided by his 
deposits, with interest at the rate of two per cent (296) per annum, con 
led anaualy, or avect the right of any member to reccive a refund 

of his deposits, with interest, as provided in Section 8, and provided fur- 
ther that no atcration, amendment or termination of the Plan or any part 
vercof chall permit any part of the trust fund to revert to or he recoverable 
by the Exaployer or be used for, or diverted to, purposes other than for the 
exclusive benefit of members, annuitants, joint annuitants and bene: 


ny, as May remain at termi 


te 


litics with respect to mem- 
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tciaries under the Plan, and 


nye 


= reserves the right at any time and for any 
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be deemed to be 
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ts with est at the rate of two 
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at the date of termination; and (c) 
din (a) and (b) above. 
bove may receive the refund of 
of two per cent (2%) 
rolication within thirty (30) 
days after date of t o% such: vor who does not clect to 
receive $ refun said peried shail have the amount of his 
increased by the amount that may be 


m accoréance ondiser , formula adopted by the 

=t Plan Committee, on the basis of retirement benefits accrued 

Pion and the service of all members. Whea the 

been calculated on the foregoing basis, the 

spective interests distributed, such dis- 

form of cash or annuity contracts as determined by 

» Pr Lany funds remaining after 

litics to snembers, annuitants, joint annujtants 

ne Plan and due to crroncous actuarial calcula- 

ons may bes raw c Tooard of Dircctors from the trust fund for 
the account of th 

ug any other provisions of the Plan to the contrary, the 

nents provided for under the Plan for those meme 

pare among the twenty-five (25) most highly com- 

penscted em 1915, shall be subject to the follow- 

ing conditions: 

li, on or before January 1, 1961, contributions hereunder are discon- 

tinued Hy the Employer, or should the Plan be terminated, no monthly re- 

tirement income payable under Section 9 shall exceed one-twelfth (1/12) 


t 


of the sum of (1) the greater of (a) one thousand five hundred dollars 
(31,500), or (b) an ainount determined by multiplying the number of 
years from September 1, 1945, up to such date of discontinuance or termi- 
nation by one and three-fousths per cent (124%) of the first fifty thousand 
dollars ($50,000) of average annual compensation during the five (5) 
calendar years isamediately preceding such date or immediately preceding, 
the date of commencement of retirement income payments hereunder, if 
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earlier, plus (2) one-fifteenth (1/15) of the aggregate deposits under the 
Tian made by the member or annuitant. Jn the event of such discontinue 
ance or termination prior to January 1,196], no other menthly retirement 
income payments shail exeeed amounts which have the same actuarial 
values as moathly retirement income p age See 
nuunts compu 
e foregoing lis jon in addition to the limitation 
nount of monthly retirement income paymeszis specified in rad 
YS (b). 
If, at any time ior to January 1, 1961, the contri! 
Pian have been in at to meet the cost of the Pla 
come pay provided gor any such mezbers o 
those which would be provided if the Pian were ¢ 
ess and watil any later time when coa i 
meet the cost of the Plan. For the purpose of t 
whether the costs of the Plan hay c deen met, there s 


ture experience used in determ 
under Section 23 (p) of the Internal Revenue Code as am 
first taxable yeaz, but in any case it shail he considered the costs have 
not been met at any time if the contributions up to that time have been less 
than the sum of the normal costs o Plan as dedined in Section 29,23 
(p)—7 of Regulations 111 in effect i st taxable year, plus intere St 
ou the unfunded cosis of retirement i 28S — on service 
prior to September 1, 1945 for the period ptember 1, 1945, uy) to 
that thue on the basis o7 the same assumptions 
at any time prior to January 1, 196), the Plun <ed so as to reduce 
the value of retirement income payments to be provided thereafter by em- 
ployer ions for any other me: increase the value 
income payments to be provided thereafter by employer 
the twenty five (25) inost highly compensated ¢m- 
ployees, limitatior adic in the case of a discontinuance or termi- 
nation of the Plan s eet unless the Employer or the Corporate 
Trustee shal! receive a written ruling from the Commissioner of Inteznal 
Revenue that, in his opiaion, the Plan as so changed continues to meet the 
requirements of Section 165 (a) of the Internal’ Revenue Code: (As 
ensended, January 1, 1951.) 


FIBREBOARD RETIREMENT PLAN 
TRUST AGRESMENT 


THIS INDENTURE, made as of the Ist day of September, 1945, by 
and between FIBREBOARD PRODUCTS INC., a Delaware corporation, 
hereinafter called the “Corporation,” and WELLS FARGO BANK & 
UNION T RUST CO., a California banking corporation, hereinafter called 
the “Trustee,” | 

WITNESSETH: | 

‘That whereas the Corporation is adopting a Retirement Plan for the 
benefit of such employees as shall participate therein, a copy of the Plan 
being hereunto attached and marked Exhibit “A,” and the Corporation 
desizmates the Trusive as the trusice under such a and depositary of the 
funds to be deposited pursuant to such Plan; 


— in co of the premises and of the 
» Ve 
reto agree as follows: 


sstee from time to time, the 

: xe Plan, and the corpera: 
under the Man. All such poms and the accruals 
by the Trustee shall be Heveinalter referred 

Trustee in trust here- 


mued ei it as hereinafter ae 


f the 

atisiaction of ali liabilities 

and beneitciaries 

zed to purposes other than for the ex- 

s, joint anauitants and bene- 

ciasies ,as may remain at termi- 


naion of the tr 


7: 


c e Retirement Tian Com- 


indenture or in any 

nay moneys thercfrom to or for 

ee for the use of the Plan, and 

tee shall so Circct, to members, to annui- 

witamis, and to beneficiaries under the Plan, in the 

by the Retizement Plan Conuniitee upon orders 

to the Trustee: Retirement Plan Committee from time to time. 
Tre Trustee sh i rotccied in paying out moncys from the Fund 
i: Lhe charged with no 
on of such moneys paid 


t hereinafter provided, and having regard 
as stated to it frora time to time by 
tee shall invest and re t Be aaaear and in- 


5; or, to the extent from time to 
{the Corporation, shall use the 
or, that no investment of the 
nade in the secusities of any corpo- 
NE oF other issuer nots 3 tment the buok value of the 
ities of ae cor; ineuer ic Fund iminediately after 
ced ten per cceat (10%) of the then 
book value of the Fund, exce; ais ation shall not apply to bonds 
or other sccuritic z os or sccurities guaranteed as to pay- 
nent of principal and interest by the United States; and provided further, 
that, on ‘the written request of the Committce to retain ea axh to meet con- 
tens ced requisitions of the Cominittce, the Trustee shall retain $0 much 
cash as shall be specified in such written request and shall be under no 
a to invest the same as hercin provided, and, also, that the Trustee 

in its diserction may retain cash temporarily awaiting investmeat. 
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From time to time the Trustce may sell any securities of the Fund, and 
in the event that the Trustce shall purchase any sccuritics which are not 
sound inves stme nis in the } Se nent of the Roard of Directors of the ele 


written request of said Board of Directors. Failure or refusai by the Trust 
to sell securities pursuant to the Prose of this Trust Agreement =e 
the wrilten request of the Board of Directors of the Corporation shall 
constitute wilful mis< 

No purchaser upon x 


geC LO the Appear 


Fijth. The [ristee 
of any corporation or ot 
Wise consent lo or request any action on ee part of such corpors 


other issuer and may give general or fic proxies or powers of ee 
with or without power of substitution, and participate in seorganizctic 
lech ee consolidations, mergers and shnilar transactions w 
respect to such securities; and may deposit such stocks or other securities 
in sny voting trust, or with any proicctive ox like committee, or with ha 
trusice, or with depositaries designated therchy, and may exercise apy 
subscription rig Dts and conversion yee and, generally, may exercise 
any of the powers of an owner with respect to stocks or other securities or 
property comprising the Fund. 


‘The Trusice may register any securities held by it hereunder in its orca 


nanze or in the name ef a nomince with or without the addition of words 
indicating that such securities are held in a fiduciary capacity, and may 
hold any securities in bearer form, but the books and records of the trust 


shail at all times show that all such investments are part of the Fund. | 


Sixth. The Trustee may employ suitable agents and counsel and may 
pay their reasonable expenses and compensation. The expenses incurzed 
by the Trustee in the performance of its dutics hereunder, including fees 
for legal services rendezed to the Trustee, such compensation tothe Trustee 
as may be agreed upun in writing from time to time between the Retire- 
ment Plan Commitice and the Trustee, and ail other proper charges and 
disbursements of the Trustce, including all real and personal property 
taxes, income taxes, if any, and other taxes of any and all kinds whatsoever 
that.may be levied or assessed under existing or future laws upon or in 
respect of the trust hereby created or the Fund or any money, property 
we securities forming a part thereof, shall he charged to and paid by the 
Corporation, . 

Seventh, The Trustee shall not be liable for the making, retention, or 
rile of any javestment or reinvestinent made by it as herein provided nor 
for any loss to or diminishment of the Fund, except due to its own negli- 
gence, witiul misconduci, or lack of good faith. The Trustee may on 
time to thie consult with counsel, Oe may be of counsel to the Corpora- 
u poe and shall be fully protected in acting upon such advice of counsel, as 

espevts legal questions. 

Eighth. The Trustee shall keep accurate and detailed accounts of | all 
investments, receipts and Gieburscme ents and other transactions Nereunders 
and all accounts,-books and records relating thereto shall be open to dine 
spection by any person designated by the Retirement Plan Committee) or 
by the Board of Directors of the Corporation, at all reasonable times. 
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stec hereunder, and the 


3. 


{ pay over to such successor trustce the 


nz the trust hereunder. 
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each calendar 
siee, the Trustee shall file with 
tee a written report 


, and other trans: 
or part thereof upon which 
scription of all securities 

Sas (excluding accrued 

$ and investments 

1 thereof as carried 

viration Siac (90) days from 
hall be forever released and 


respect to any s' 
stich ninety-day period file with 
ng forth its exceptions or objections. 
the administration of the trust, render montily 
statcments to the IEEE, and shall from lime to time advise the 
Corporation of any purcks ch it may make in the Fund. 
Eleventh. A ; = Board of Directors of the Corporation, 
5 of this indenture or of the Plan, may be 
tion of such Board certified to the Trustee over the 
signature of the Seerctary or Assistant Scerctary of the Corporation under 
its corporate seal, and the Trustee shall be fully protected in acting ia 
zero: — with such resviutions so certified to it. All requests, directions, 
ions and instructions of the Retirement Vian Committee to = 
Trastee sail be in writing Z. signed by a raj jority of the members of & 
Reiirement Plan Coz te or by a represen cof the Retirement Plan 
menis by a majority of the mem- 
,ond the Trustee shall act and shall 
he calivioe protected in acting in Series with such requesis, dircctions, 
tequisitions and instructions. The Corporation shall furnish the Trustee 
from time to tise with CEE copies of the resolutions of its Board of 
Dees evidencing the appointment and termination o7 office of any 
smmbers of the Retirement Pian Committee and the appointment of suc- 
cessors thercto. 


Twelfth. The Corporation shall have the ri;sht at any time, by an instru- 
iting, duly excenited and acknowledged and delivered to the 


‘irustec, to modify, alicr or arnend this indenture, in whole or in part, in 
accordance with the express provisions of the Man, provided, however, 
that the duties, powers and liabilitics of the Trustee hercunder shall not be 
sv) stantially increased without its written consent, and provided iurther 
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that no modification, alteration or amendment of ndenture or terrale | 
nation of the trust shall permit any part of the F ‘and to revert to, or be; 
poonene a by ze Corpe yori Ia S or be pee J sorane or diverted to peer 


nuitants, a ae ries under the Van oe such funds, if any, as 

nay remain at the ¢ ition of the trust after satisfaction of sl bilities! 

with re: pret to members, annul 

under the Pian and are due to crroncous actuarial Se 
Tisirteetth. ee SELTRER } Bas) s the ve ht “SEES S the Plan, and 

i 

shall advise the Trustee in writing of su 

Fund then held py the Trustee shall he paid to the pees catiiled there to 


as ney then be provided 2 such Plan, and to effect this purpose the 


a 


burse such Fund to such j : uch amounts an 
HERS “a Directors of t! 
2 Trustee shali 


-Q 


nittee, eS shall 

be Yiabl le to ao one in so duing. The term “pers a thereto” shall 

include the Corporation if, ypen tern on of th , it shall be det 

st the Fund is ee excess of th i nized iully to fund 

and that such exc ; : as arial calculations, 

1 event and notwi 

hereof, the Board ef Dircetors of the Corporation shali have the right to 

withdraw any such excess tunds irom the Trustce dor the account of the 
Corporation upon termination of the Plan. 
Fourtecnth. The Truste oy accepts this trust and agrees to hole 

oct t 


all the property constitutin; Fund yes rT, subje oll the term 


snd conditions of this ind 
Fijtcenth. ae is indenture shall be construcd and enforced according to 
the laws of the State of California, and all provisions hereof shall be Ste 


ministered according to the laws of said State. 
Sixteenth. So far as may be lawful, the trust he sreby evidenced shat 


continue until the Plan shall be terminstcd as therein provided; except 
that if prohibited from coatinuing for that period of time by the = 
against restraints on alienation, then iat shail terminate upon the death of 
the last survivor of ali persons w ho were employees of the Corperation oa 
the date of execution of this trest agreement. (As added, effective Septem- 
ber 1, 1925.) 
IN WITNESS WiHEREOF, the parties hereto have caused these pres- 
ents to be exceuted by their miners thereunto duly authorized. 
FIBREBOARD PRODUCTS INC., 
| 


Attest: By.. a 
esiden’ 


qc ncenesnsgecesacnusgacessnsnasaueugnnsseeenes: 


Secretary 


| 
| 
WELLS FARGO BANK & UNION TRUST co., 


Attests By... ssusenecusgneqenesuerseqneceusonenessueenesnaienee 


pececoesensececonescencnsenouenesessnsnenenenengeses! 


I 
Sceretary 


I 
esencncssencsacseeccseoeennasnnsessensenenes 
i 


rbeco Division), hereina Bes ae to as 
the Pian:, ; Y Of the t3rsi pa ne¢ reciworkers of America on behalf of 
the East Bz, or Waa CRINISTS, cal ¢ remnafter refurred to cs the Union, 
party of the. second vart, execuicc Fenty h day of September 1958, shall 
be effective August i, i né includ: , 1959 between the Piant and the 
Umion as fotiows- 


fect to and including Juiy 31, 

ar thereafter ae ween the 
respectiv de: MCs ber pa heeeto sh give wrotten notzce to the other or 
its de: Se fy, OF Cancea the same at least sixty (60) days prior to 


of reopening is given, the opening party shail 
¢ and fur’ tost of ati proposed modifications. At! other sections she 


al 
Ghose 


force anc eiiect. Negotmations she.! commence no later than forty-five 


,S prior to the anniversary date of the Agreement unless otherwise mutually 


SECTION 1. WAGE SCALE 


The houriy, straight-time, wage-rate schedule as specified in Appendix A is 
attached, 


The wage forrnula ofthe Emeryville. California, Plant of Ee DOL Paper 
Products Corperation of $2.06 a cay ices thar. t the prevailing Bu:iding and Const =eC.-on 
Cratfus! scaie shat: be anpued a-tomatica.y August I of cach year. if on August l of 
the concerned Fear the outside contract used as a basis for applying the wage formuis 
of the Emer,ville. Piant of Fibreboard Paper Preducts Corporation is s*.2! being 


negotia.ed, ther. the ctfective 2 date of this Agrcement shalt prevas. when ihoge negotiziioa 
4 
are competed, ee 


¢ 


If the concernce outside contract provides for additional wage changes during its 
contract year, the addsi.ur a: wage changes shal. become eifceeuve the same date as 
speciisec in that contract, ; 


SECTION Ili. TRANSFERS 

Ary employee transfuczsed to a jeb receiving a higher rate cf pay skill reecive 
the higher rate. Than craptoyee, te serve the convenience ot the Plant, 25 temporas: % 
transterrec to a job secciving a lower tate of paz, he shal. recive his regular rate of ; 


pay. 
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APPE XA 
a 
AGREEMENT OF AUGUST 1, 1958 
BETWEEN ; 
THE EMERYV ALIFORNLA, PLANT OF | 
FIBREBOA! KD PAPER PR CORPORATION ea DIVzSiON) 
Z UNITED STEELWOR ia OF AMERICA 
on behaii of the 
EAST BAY UNION OF if Ves NiSTS, LOCAL 


Maintenance Machinist 
irerman 
{Engineer 
Srorescceper 
Helper 


Workiag Foreman - 10% above Maintenance Machinist 
) 


BPPRENTICE STANDARDS 


}t is agreed that working conditions and rules eoNee rning appreniices shail conform tc 
ne standards in effect throughout the jurisdictidn of the East Bay J Union of Machinisis. 


> 
APPRENTICE WAGES 


pprcatices shall be paid not less than the toilowing percentages of the journeyman's 
Wages | S 


1000 hours 68% Sth 1000.hours 80%5 
1000 hours 71% 6th ‘1000 hours 83% 
1000 hours 74% Tth 1000 hours | 87% 
1000 hours 77% Sth 1000heurs 91% 


SATO OF APPRENTICES TO JOURNEYMEN 

Ley eaptoyer Who employs one (1) or more journeymen steacil ty may employ one 1.) 
oprentvee and one (1) additional apprentice for every ten (10) additiona: journeymen 
vendity employed 


AVAILABLE 


[RESPONDENT'S EXHIBIT 2? } 


UNITED ST AS OF AMERICA 
nue) 


2iirornia - Subd-District 


May 26, 1959. 


Pursuant he provisions of the Labor Management 
Relations Act, 1947, you ere hereby notified that the Union 
Gesires to modify es of August 1,,1959 the Comecave var- 
gaining July 31, 1958, now in effect between 
the Compeny and the Union. 

The Union offers to x the Company at such 


early tine and suitable Placte-as x be mutually convenient, 


for the purpose of negotiating a new contrect. 


Very truly yours, 


UNITED STEELYORZERS OF AMERICA 


By Wm. F. Stumpf, Representative 


By JLloyd Ferder, Business Rep. 
Local 1304 


[RESPONDENT'S EXHIBIT 3(a)] 
_EAST BAY UNION OF MACHINISTS 
LOCAL 1304 


United St 


Pabco Division of Fibreboar2 pr 
Foot of 64th Street, 
Emeryville, California. 
Attn. Mr. Thumann 


Gentlemen: 


Enclosed find ‘the proposals of Local 130: 


members working at the Emeryville Plant 
tions. 
We stand ready to meet with you regarding the same 
at your convenience. | 
Respectfully, 


EAST BAY UNION OF MACHINISTS 
LOCAL 1304 U.S. of A. , | AFL-CIO 


LLOYD EH, 
Business Agent 


OPY AVAILABLE 
sriainal bound volume 


[RESPONDENT'S EXHIBIT 3(b)} 


oss 


Lah Os 


te 


matt A r TAD TRY 
SECLION ae lt 6 


($0) days to thirty (30) 


= 
FERTIVS 


schedule of shifts to 


be wv reed out. 


fore and the day after, 


SECTION XIII - NIGHT DIFFERENTIALS 
(2) Change to ten (10) percent, and fifteen (15) 
percent. | 
SECTION XV - VACATIONS 


We request three weeks vacation after five years of 


pemescer end four weeks vacation after fifteen years of service.’ 


SECTION XVII - WELFARE PLA 
‘The plent to pey full cost of Health and Welfare. The 
Plant elso to extend the coverage to retired employees under the 


pension plan. 
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SECTION XXI - ADJUSTIENT OF COMPLATHTS 


tox 


etween (a): and (>) as folios : 


cutive of the Plant 
Union no later 
to 


and 
than five soning 
sentatives or th 
be evailable sne 
to the otrer re 
mutual agre Ye 


€ 
zat 


HOR Oo Oo 


aA 
il 
Si 


We request five cents per hour to de 
fund to provide for supplementary unemployment benefits for 


employees laid off in a mecuce cn in force. To provide at 


least sixty-five percent of the employee's normal weekly wage, 


including unemployment benefits. | 


Qualifications to be those of the State Department of 


Employment. 


[RESPONDENT'S EXHIBIT 6} 


FIBREBOARD CORPORATICI 
AND SUBS:SIARY COMPANIES 


GROUP 32 


WHEN DOES MY RETIREMENT INCOME BEGIN? 


Normal retirement date is the first day of the month foliowing your 
65th birthday, and your retirement income begins with the month 
you retire. (Section 17) 


After you reach age 55 and have had 20 or more ycars of employment, 
you may retire at any time you wish. This is “optional carlicr retire- 
ment.” (Section 20) 

Under earlier retirement you have several choices of when you 
want retirement income to begin: you may have it begin when you 
retire; you may put off taking it until you ure 65; or you inay choose 
to take it at any time between the date you retire and age 05. 
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If you become totally and permanently disabled, and have had 15 or | 
more years of employment when disability begins, you are entitled to 
retirement income. A doctor’s certificate is required to establish that | 
the disability is both total aud permanent. (Section 21) 


If you leave the Company after age 50 and have had 20 or more years | 
of employment, you may leave your deposiis in the Plan, and at | 
age 65 you will receive retirement income in the amount accrued to | 
your credit at the date you terminated. (Section 15) 


Proof of age is necessary before retirement income can be paid. | 
(Section 23) 


Proof of date of birth should be given to the Retirement Plan 
Committee as soon as possible after you join the Pian, because it can , 
be harder to get proof as time goes by. Proof will also be required | 
by the Social Security Board when you apply for Social Security, | 
and you may also need proof for other purposes. 


Consult with your Personne! Department or the Retirement Plan | 
Committee as to what is acceptable prooi. 


WHERE DOES THE MONEY FOR THE PLAN COME FROM? 


The cost of providing the benefits under the Plan is met by your 
Ceposits and Corapany contributions. (Section 9) 


Each year you deposit into the Plan by payroll deduction 2% of 
the first $3,000 you carn and -+% of any amount over that. (Section 8) 


The Company contributes the greater share of the cost. 


Your deposits and the Company contributions are paid to the Trustee, 
and the Trustee holds and invests these funds for your benefit. The 
Wells Fargo Bank of San Fisncisco is the Trustee. (Section 26 and 
Trust Agreement Page 42) 


Your deposits in the Plan carn interest at the rate of 2% a year, 
compounded annually, and this interest is credited to your individual 
account. (Section 8) 


You can't lose. Jf you terminate your employment and are not eligible 
for any continued benefits under the Plan, or if you withdraw from 
the Plan, your deposits, plus interest, are refunded to you. (Section 8) 


If you should die while 2 member of the Plan and prior to retirement, 
all of your deposits, plus interest, would be refunded to your named 
beneficiary. (Section 8) 


On death after retirement, any excess of your deposits and interest 
over retirement income received would be refunded to your bene- 
ficiary, unless you had named a joint annuitant. (Sections 8, 22) 


You may name anyone you wish as your beneficiary, and you 
may change your beneficiary at any time. 


The Company cannot withdraw any funds from the Trust Fund. 


The Plan has been approved by the United States Treasury Depart- 


XY AVAILABLE 
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termines the amounts needed to keep the 

financial unts of the Plan are examined each 

year by 2 fir radependeat auditors. All of the expenses of 

sdministe > Plan are paid by the Company and not charged to 
the Trust Fund. (Section 25) 


zs * & 


toy ees wko have not completed five (5) years of service 
ber 1, 194 iS. and oyees whose employment oon 
Igibte to commence participatio 
payroll period next following theie 
s of service. 


who on June 30, 1957, was a participant in, or 

sate in, the Prior Group Plan, shall 

ton i on June 30, 1957, 

> Plan participant 

tan Committee his 

id Prior Grou p Vian on or prior to 

in such pew thereafter as the Retirement Plan 

it ine; and if he fails to do so he shall for ail pur- 

poses under this Pian be treated as a new employee commencing his 
service on June 30, 1957. 


{d) Em 
onthemo 
in the Plan, except as follows: 
me9) Employees who are members of the collective bargaining 
ed by the unions hereinafter listed Nee if otherwise 
ible to commence participation as of the applicable 
Ested below {herein called “unit eli: gibility date”), 
orice the y of the payrolt period next following their comp!s- 
ion of five (5) years of service, if later. Such unions and unit eligi- 
bility dates are: 
January 1, 1958 - 
East Bay Union of Machinists, Lodge 1304, United Steelworkers 
of America, AFL-CIO 


United Asseciztion of Journey:nen end Apprentices of the Plumb- 
Z ? z Industry of the U.S. and Canada, Local 
Union 342, AF L-CiO 


een Association of Bridge, Structural, Ornamental, Rein- 
forced Iron Workers, Riggers, Stone Derrickmen, Machinery, 
| House Movers and Shecters, Local Union No. 378, AFL-CIO 


United Brotherhood of Carpenters & Joiners of Amcrica, Local 
Union 36, AFL-CIO 


International Brotherhoo2 of Electrical Workers, Local No. 595, 
AFL-CIO 


Peint Makers’ Union, Local No. 1101 of Alameda and Contra 
‘Costa Counties, Brotherhood of Painters, Decorators and Paper- 
hangers of Arcerica, AFL-CIO 


International Brotherhood of Pulp, Sulphite and Paper Mill 
Workers, Bayshore Local No. 255, AFJ-C1O 
Oil, Chemical and Atomic Workers International Union, Repre- 
senting Local No. 1-226 of Rodeo, AFL-CIO 


Sheet Metal Production Workers’ International Association, 
| Local Union No. 355 of Northern California, AFL-C1O 


Marble Masons, Local Union No. 25 of California, AFL-CIO 


February 1, 1958 


| International Brotherhood of Pulp, Sulphite and Paper Mill 
Workers, Los Angeles Local No. 303, AFL-CIO 


643 


November ], 1961 


United Cement, Lime and Gypsum Worters International Union, 
Florence, Colorado, Local Union No. 386, AFL-CIO 


September 1, 1963 


International Brotherhood of Pulp, Sulphite and Paper Mill 
Workers, Newark, Gypsum Board Local No. 845, AFL-CIO 


(2) Ifa member is transferred to employiment at a Pabco Division 
and is not eligible under the provisions of this Subsection 6(d), ther 
(provided that Section 7A docs not apply te him) his benefits accrued 
to the date of such ineligibility shall not be affected thereby. but he 
shall make no further deposits nor accrue any further Lenefits during 
the period of such ineligibility. 


(ce) Officers or directors or members of the Executive Committee of 
the Employer who are aiso employees shall be cligible to participate in 
the Plan on the same basis as other employces. 


(f) Notwithstanding any other provision hereof, the members of this 
Plan shall initially be those employees who, as members as at June I, 
1963, of the colicctive bargaining units referred to in Section 6 (d) (1) 
hereof, and the other colicctive bargaining units referred to in Scetion 6 
(g} of the Fibreboard Retirement Plan—Group C, were transferred to 
and covered under this Pian pursuant te Section 6 (g¢)} of the Fibreboard 
Retirement Plan—Group C. Thereafter. employees who b=come members 
of such collective bargaining units, and by reason thereof are incligible 
to participate in the Fibreboard Retirement Plan—Group A or Fibre- 


* £ € 


(c) Notwithstanding anything herein to the contrary. upon the death 
4 : oiithes ~ 

of a person who is a annuitant under both this Plan and the Fibreboard 

Retirement Plan—Group A and/or Fibreboard Retirement Plan—Group 

C, the annuitant’s named beneficiary shall be entitled in any event to re- 

ceive a death benefit under this Plan only if the annuitant participated 

in this Plan at the time of his retirement. 


15. Vesting Period. 


No portion of the retirement benefits provided under the Plan shall 
vest in any member prior to his normal retirement date, except as pro- 
vided in this section and in Sections 20 and 21. 


(a) A “terminated vested member” is a member whose employment 
with the Employer is terminated after December 31, 1957, who does not 
qualify for retirement under Sections 17, 20 or 21, who has completed 
twenty (20) years of service and attained the age of fifty (50) years. and 
who ¢lects, on a form prescribed by the Retirement Plan Committee, to 
have the provisions of this Section 15 apply to him, No member can 
qualify as a terminated vested member if his accrued benefits at the time 
of termination of employment are less than five dollars ($5) per month. 

(b) Aterminated vested member shall be entitled to receive 2n annual 
retirement income, payable in equal rrovthly installments, consisting of 
the annual past-service henefits, annuai current-service benefits, the annual 
‘adjusted-service benefits and the annual Prior Group Plan benefits ac- 
crued by him to the date of his termination of employment with the 
Employer. The first payment of such monthly retirement income shail be 
made as of the last day of the calendar month succeeding the month in 
which the terminated vested member reaches the age of sixty-five (65) 5 
provided, however, that no payment will be made unless written request 
therefor is received from the terminated vested member by the Retirement 
Plan Comznittee not more than sixty (60) days before the terminated 
vested member reaches the age of sixty-five (63), and no payment will be 
made for any month prior to the month ia which such notice is received. 


oY AVAILABLE 
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(c} A termina? mber shall not be entitled to minimum 
benefits provided for in Section 13, to the death benefit provided for in 
Section 1, any of optional forms of retirement income 


uber may ¥ have his deposits refunded to 

ive (65) by giving written 

mittee. but he shall thereby 

In the event of the refund of deposits 

r, interest shall be payable only to the date 
nent with the Employer. 


16, Equivaient Payments. 


irement income payable stad be less than five 
‘ ent of such retirement in- 


ve to an annuitant is five 

Uars ($10) per month, 

tat its disezetion, if the 

ime stated below, to pay in 

ment income calculated 

¢ made. As to annuitants whose 

ter January 1, 1951, such request 

h such first income payment be- 

: s aot as of January J, 1951, are receiving 

such retire: rents, such request must be made prior to 
Mazch 1, 1952. 


17. Normal Retirement Date. 


Eachn h . ed on his normal retirement date, unless his 
retireme: sh accordance with Section 18, or unless he 
has\retized ca cordance with Sections 20 or 21. The normal re- 
tirement date of beth r mien who are members on September 1, 
1945, or who become rr : cafter, shail be as follows: 


(a) For members who have not yet attained age sixty (60) at Septem- 
normal re tis em ent date shall be the first day « of the calen- 


ts who have 
1 sete (65) a s re 3, 3945, the normal retire- 
ment date shall be - adar tnonth elected by the par- 
ticipant following 33 aty-five. (65), but not Jater than 
the first day of the calendar ¢ h next follo: wing the attainment of the 
fifth birthday subsequent to September }, 1945. 


+e 


(c) For participants who have attained age sixty-five (65) but have 
not, yet attained age seventy (70) 2 ptember 1, 1945, the normal retire- 
ment date shall be the first day of any calendar month elected by the 
participant, but not later than the first day of the calendar month next 
following the atizinment of age seventy (70). 

'(d) For members who ie attained age seventy (70) at September 
1, 1945, the normal retirement date shall be September 1, 1945. 


(e) For a member eligible to participate in the Plan under Section 
6 (d) the normal retirement date shall be determined under the foregoing 
subsections of this Section 17, substituting for “September 1, 1915" his 
unit clizibility date provided for in Section 6 (d). 


18. Deierred Retirement. 


Upon request of the Board of Directors and with the consent of the 
member, z member may remain in active employment alter his normal 
retirement date for a period terminating at the end of any calendar month 
end not to exceed twelve (12) rnonths, and for such additional period, or 
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periods, terminating at the end of any calendar mouth, as the Board of 
Directors may determine, no one of which periods shall exceed twelve 
(12) months. . 
In cases where a member's retirement is so deferred, his deposits 
under the Plan shall cease at the commencement of the payroll period next 
following his nonnal retirement date, and thereafter he shall not accrue 
any current-service benchts. The first payment of his monthly retirement 
income shail be made as of the last day of the calendar month next follow- 
ing that in which his active service shall terminate. His monthiy retirement 
income under the Plan shall be actuarially increased, taking inte account, 
among other things, the payinents which ke did not receive by reason of 
such deferment, and Jris increased age. | 


19. Reemployment After Retirement. | 
| 


In the event that the Employer shall reemploy an annuitant who hes 
not yet attained his norma! retirement date at the time of reemployment, 
his retirement income payments shall cease at the end of the month ia 
which he is reemployed. Such reemployed annuitant may, at any time 
during rcemployment but prior to attainment of his normal retirement 
date, resume participation in the Plan hy filling out and signing 2 new 
enrollment form in the same manner provided in Section 7 (a) hereof, 
in which case during the period of such recmployment prior to his normal 
retirement date deposits shall again be made by such reemployed annui- 
tant and further current-service benefits shal! accrue to his credit under 
the Plan. When such reemployed annuitant again retires (whether before 
or after his normal retirement date), he shall again receive retirement 
income payments, under the same form of annuity as was in effect prior 
to his reemployment, recalculated to take into account additional current- 
service benefits, if any, accrued after reemployment, the amount of retire. 


[RESPONDENT'S EXHIBIT 7] 


Sand Pan-ins 
ons = 


. ec 2 ™. 
Mansfie 


Tek - - 
Rudder C 


3-23 
ngine Co. 7/3 3-23 


Grove Valve end 


Regulator Co. T/L 3-23 


6/19 3.23 


7/3 3.2% 


6/19 3-23 


Alemeca Snivbutiding an 


(of 
Repair Group T/1L 3.00 


8/1 $3.67 
6/1 3.825 
6/1 3.83 
6/1 3.64 
8/1 3.635 


3.62 


3.62 


3.61 / 3.7% 
3.61 3.78 | 


3.74 
3.74 


3.60 3.73 
6/1 3.60 . 3.74 


No rate for Maintenance 


facninises 


7/1 3-30 7/1 3.40 


[RESPONDENT'S EXHIBIT 10(a)J 
“AGREE MEWT 


"THIS AGREEMENT, by and between the Building Mz s, Industria} Insulation 
and Paint Plents of Fibreboard Pape ft poretion located in Emeryville, 
California, hereinafter referred to ; xty, of the first part, and the 
United Steclworkers of America on beh oi the st Bay ca of Machinists, 
Local ee nreinafter referre: s th nion y he sccond Berce exe- 
cuted ae 

April 1, 1 


@ 
SECTION I. WAGE SCALE 


The hourly, straight-time, wage-rate schedule ifi . the attached 
Appendix A. 


“SECTION II. UNION SHOP 


(a) The Plants recognize the Union as the sole coll ve bargaining agency for 
those Employces of the Plants who are listed by occupation und der Appendix A of this 
,. Agreement. 


(b) <All employees who are members of the Union on the effective Gate of this 
Agreement shall, as a condition of employment, rem2in members ef the Union. 


(c) All employees who are not members of the eee on the effective date of 
this Agreement shall, as a condition of employment, become members thirty (30) 
days following the effective date of this eee 


(d) All new employees hired on or after the eifective date of this Agreement 
shall, as a condition of employment become members thirty (30) days following his 
date of employment. : 


(e) The provisions of this Agreement shall be applied to all employees covered 
by this Agrcement without discrimination on account of race, color, creed, national 
origin, religion or political affiliation. al 


(f) ‘The Plants shall inform new employees that the Union is the exclusive 
bargaining agent for all employees in the bargaining unit, and shall introduce the 


new employee to the Shop Steward. 


(g) The Plants shall furnish to the head Shop Steward the name and classification 
“of all new hires and terminations. . 


(h) The Union and othes sources shall be notified when new employees are needed. 
| 


Y AVAILABLE 
inal bound volume 


“e until he has been employed for a 


probatione nsecutive working days. During A 


e the employee at its own option. 
| 

rom the date of first hire of 

purposes of this Section, 
fications listed in the attached 


yee in the concerned clas sifi- 
layoff with the greatest 
s 


first to be recalled providing 


consecutive month : ployment, a voluntary quit, or a 


+ 


rotified afte 


volunterily 


SECTION IV. 


The Plants shell assign work to the employees listed in the classification of 


So 


Appendix A having to do with mechenicel maintenance - repair or renovation’. 


- The word "repair" used within the terms of this Agreement and in accordance 
- with mzintenence, is work required to restore by replacement or reconditioning 


parts of existing facilities to efficient operating conditions. 

zms of this Agreement and in connec-~- 
tion with inten is uixe tore by replacement or revamp of a 
parts throu > : ig facilities to efficient operating 
condition. 


It is recogni ) wrig production unit employed in the 
Felt Mill end production emp : ant may be assigned to perform 
certain repair work and (2) hour uction ernployees may be assigned to per- 
form certain light or running maintenance work which may include oiling, machine 
adjustments necessary to correct production deficiencies and for production changes, 
emergency repairs for production continuity or to protect facilities and to assist em- 
ployees in the Mzchinist A and/or B classifications of this Agreement. This recog--~w 
nition does not preclude the Plants from zssigning to the ernployees covered by this 
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Agreement maintenance work in the Felt Mill and Paint Plant and from performing 
* upon assignment sore of the light or running maintenance work as listed in (2) above. 


» 
»,SECTION V. HOURS OF WORK AND OVERTIME 


(a) Forty (4 0) h or} % . S week made up 
* of eight (8) straight- i eck, Monday to Saturday 
inclusive, ete 2 7:00 a.rn,. ar 30 p.m., how t up work may 
be scheduled earlier. All other ane Worked exclusive ift w ox four cycle 
shift system is to be paid at the rete of two time traio} nourly rate. An 
employee shall not be required to take time off uring hi oule) 5 cheduled work 
*week which is Monday to Friday inclu sive 


7 


cycle shift tem. 


(b) For Power House employees a four cycle shift system for seven day opera- 


tion is attached as Appendix B. 

° ' : 
(c) Day shift (Monday to Friday inclusive) between the hours of 7:00 a.m. and 

4:30 p.m., however necessary start up work may be scheduled earlier. Swing shift 
when scheduled starts at completion of Day shift. Nig ght shift when scheduled starts 

at completion of Swing shift. Other hours may be established if required by produc- 


tion requirements. 


(d) All work required to be performed before the starting tine of 2 posted 
schedule or necessary start up work shall be at the rate of two times the straight- 
time hourly rate. Work required to be performed on Saturday Sunday, other 
than posted schedule shift work or four cycle shift t systern, and a work required 
to be performed on Sunday by Power House Engineers shall be paid at the rate of 
two times the straight-time hourly rate. All work required to be performed over 
eight (8) straight-time hours a day or forty (40) straight-time hours a calendar 


week shall be at the rate of two times the straight-time rate. i 


Only one basis shall be used to figure overtime which shall not be accumu- 
lated or pyramided. | 


, 
| 
(ec) The Plants shall provide 2 one-half (1/2) hour unpaid meal period between 
four (4) and five and one-half (5-1/2) hours after the SA aa scheduled starting 
»time. In addition an employee may take a ten (10) minute relief oz smoke break during 
each four (4) hour work period. If an employee should be called back to work during 
his assigned unpaid lunch period he shall be paid at the rate of two times his straight- 


4 
time hourly rate during the balance of such i:nch period used for, working purposes. 
(f) Except ina case of eme rgency, an employee who works more than sixteen 


(16) consecutive hours should not return to work for at least an eight : ‘3) hour period. 
(g) It is not the intention of the Plants to have a Machinist A or B work alone in 


a Plant except on a four cycle shift. | 


. sos a * 
(h) All overtime work will be distributed 2s cqually as possi ible among the em- 
ployees in cach classification. 


SECTION YI. MIN? 


work and none is available shall 
report prior to the 
starts work shall be em- 
our hours, he shall be em- 
- or minimum hours do not 
stopped due to fire, earth- - 
trolled by the Plants. 


we 


SECTICN Vii. 


fen $ d shi he is called back to 


- on 


work, he i} ~ece oo} = : : overtime rate. 


SECTION Vil. 


as holidays: New Year's Day, 

ce Day, Labor Day, Thanksgiving + 
ay, and at the option of the Plants | 
foliowi y, Veterans’ Day, and the em- 


20220 Lilt 


néen 
s 


shall be from the end of the Day 
fthe Day Shift, December 26. 


exiod for New BOERS, Dey shell be from the end of the Day 
ber 31, to the start of the Dey Shift, January 2. 


(6) Each employee shall receive eight (8) times his regular acea! (Day Shift) 


rate of p2y for the above holidzys, provided: 
1. The employee 
; calender dzys 


The employee w 2 ularly scheduled were ant oe the ee 
prior to ang 
the holiday. : worked some time ae the sCreonie 
sched Breen work w rs the holiday occurred, he shall receive 
on the work day prior to or the work day 
due to: 


a. Industrial accident 
b. Bona fide illnces covered by a doctor's certificate 
c. Absence approved by the Plants. 


(e) Ifa holiday set forth above falis on aturday, management may, at its 
option, declare the immediately preceding zy as the holiday, however, at least 
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three (3) woxking days notice shall be given. If a holidzy set forth above in (a) falls 
on # Sunday, it shall be observed on the following Monday. 


(f) Whenah oliday falls within a vacation pexiod, it shall be paid for in addition 
*fo the vacation pay. : 


shall be at the rate of two times the eet 
holiday pay as set forth above in (d). 


SECTION ix. NIGHT DIFFERENT 


(a) Differentials shall constitute 2 ten-cent (10¢) hou 
Shift and a fifteen-cent (1 5¢) hourly increase on the Night 


DISCHARGE 


The Plants shall have the right to discharge eny employee for ‘cause, failure to 
perform assigned work in a competent or product tive manner or to’ recognize job 
*esponsibility, or violates posted house and/or safety rules. Employee has right 
to appeal eet grievance procedure. | 

| 


SECTION XI. VACATIONS 


= 


Vacations with pay shall be granted employees covered by thi ig Agree 


following basis. 


(a) Employees having completed one (1) year's service at any Gate during the 
calendar year shall be granted forty (40) SORES paid vacation at straight-time x rates 
after that date. : : 


: Employees having completed two (2) years! service at any date during the 
calendar year shall be granted eighty (80) hours’ paid vacation at straight- time rates 
after that date. : 

Employees having completed seven (7) years! service (eifective January 1, 
1966, five (5) years! service) at any date during the calendar year shall be granted 
one hundred twenty (120) hours* paid vacation at straight-time rates after that date, 
"provided however the Plant may require that no moré than two (2) weeks of such 
three (3) weck vacation ray be taken at any one time. 

a oce having completed twenty (20) years! service at any date during 
the calendar year shall be granted one hundred sixty (160) hours! paid vacation at 
“straight -time rates after that date, provided however the Plant may require that no 
more than two (2) weeks of such four (4) week vacation may be taken at any one time. 


(b) Seavioats as referred to above shall mean continuous employment. An em- 
ployee must complete six (6) months! continuous service without lay off before he 
becomes eligible for a vacation at the end of one (1) year. 


Y AVAILABLE 


of 


ted a leave 
, 
x (6) month 


ayerment 
OVI es 


- (c) Choice of vacation time s é ‘ y agreed to by the individual and the 


@epariment he 


vacation pay upon leaving,, 
7 . : ¢ 
wing his return. 


week uni n ‘ cation, then the employee 
shall ; : £ ye c o vacation time off. ~ % 
jlarly be p in cash. An employee 
e (5) full day unit, may upon mutual 
t have time off wi d necessary to complete a five (2) 


WELFARE PLAN 


Howaen pley overed by this Agreement who 
is not entile é : ; [peragraph (c) of this section) and who 
2 period of at least one {1) year 

(40) straight-time hours) sick 
other reasonable proof of illness 


s certificete or 


following manner: 


ore 


First work day’s absence - no pay 
Succeeding work dzy ces - full pzy until sick benefit allowance 
is used up. ; cep ne: a 

: : _¢ 


For the purpose of this paregreph, full pay shall mean pay for the regular daily 
schedule of working hours, for those days which the employee would have worked 
had the disability not occurred, calculated at straight time such amount. The waiting 
periods herein pz ovided before full pay commences shall apply for each illness or 
accident when not hospitalized in case the sick benefit allowance has net been used 
up in previous ilinesses during the same year. When hospitalized, full sick leave 
pay commences with first day of confinement in the hospital. 
om year to year nor convertible to cash 
t 


Sick benefits are not cumulative fr 
hree (3) or more years of seniority with 


bonus, provided that an employee with 
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the Plant may accumulate unused sick leave for three (3) years, provided the m2xi- 
wnum sick leave in any year (including sick leave accwurnuleicd from prior years) 

shall not exceed twenty (20) days. Accumulation of sick leave stops when an ¢m- 
,Ployee is admitted to the Selary Plan (paragraph (c) of this section)- , 


In industrial injury cases, Workmen's Coz 
parately, but in the event Worl 


all or pa <7. :riod during * sic mneiit allowa 


7 


the two shall not excced the sick benefi 
ai 


sbe two (2) distinct plans fox hospital-m 
scents between which employees may c 
lan, and the other (Plan 
n or surgeon and his own hos- 


Plant. 
single-subscriber rate of Plan A once a mon 
¢ 
_ Any employee employed thirty {30) continuous calendar days by the twentieth 
.day of any month shall be eligible for and be covered by the hospital-medical pro- 
gram beginning with the first day of-the following month. Such coverage shall 
continue throughout the term of the Agreement until the first day of the calender, 
month following termination or layoff. However, if an employee has three (3) or 
more years! seniority at the time of layoff, he shall be granted one (1) additional 
»month of hospital-medical care coverage undex the plan which is|in effect as to 
him at the time of layoff. 7 


‘Duplicate coverage shall be avoided both on Plan A and Plan B, and the Plant 
may make suitable arrangements with the carriers on both Plan A and Plan B for 


athe avoidance of such duplicate coverage. 


Fach employee eligible for coverage under this Agreement shall make his elec- 
tion as to whether he desires Plan A or Plan B. He shall have aj like choice on 
Septembcr ] of each year, any change to be effective October 1 of the concerned 


pyear. ; ; : E 
(c) Salary Pian. The Plant and the Union mutually agree that a stablized 
working foree is an important factor in the continued success ofian enterprise and 
jts employees. To this end the Plant shall place certain of its present hourly workers 
.on the weekly payroll. It is also mutually agreed that should this plan prove unsatis- 
factory to the Union or to the Plant, it may be withdrawn at the end of the Agreement 
year by cithes party. The Salary Plan is as follows: 


1. Employees covered by this Agreement who have completed five (5) years 
of consecutive service with the Plant shall be transferred from the hourly payroll 


ted Ust in the attached 


« 

tention shall be determined by multi- 

sand eighty (2080) hours, forty, 
fifty-second (1/523 of this total 


ntitled to sick and holidays without . 
ni-permanent illness or* 
went -olved, the Plant shall « 


as is in vicars wee a 


Snes shall be given two (2) weeks! 
salaried group until all 
»n previously terminated. 


— from w 


dence from 2 qu2i: concernit 


employee's own coc? lant's = ( tment. 
responsibility of the Pient 3 Uni 


7. Inesmuch es s dependent upon the integrity’ 
of the individual empiorese ues ween the Plant and the Union 
that unexcused absences 2 lerated. There shall be a de- 
duction fr x mneuthorized absences. The amount of the 
deduction ‘shall de the f pay times the number of hours of absence. 
Continued ur2uthoriz : oie employee may result in discharge. 

a 

8. Should y for the Plent to operate any of the departments 
covered by this ‘ ty 2401 hours a week for a protra acted perio 
it is mutually unce > : nm én l shell rect and revise the Salar 
Plan in keeping 

7 

kinen's Cornpensation and sick benefit allow- 

ance shell be > "paretes : wt Workmen's Compensation payments 
cover ali or eae of the , sick benefits are paid, the sum of the 
two shell not exceed the sick benef le for said period. 


& 


aco Pisa: nemployment Compensation 
Disabilit beneiz lex reguired by law shall be used 
as part of the base pay ¥ an ae tae p2y i whole or in part by the Plant 


£ ey} 


in accordance with the other pz visions of this section of this Agreement. 


»Gompensation, an employee in 
Workmen's Compensation or it y : | 


ECTION XIV. UNION BUSINESS 


authorized > 
tters 
mn accompenicd } ative of the Plants. This 
‘privilege shall be exercis hat no time is iost i unnecessarily, and 
shall be contingent upon f iving : f nagement in each and 
every instance. Mectings z tary : y to both parties. 
Any employee who now holds office or who shell hereafter be elected or officially 
hointed to office in the Union, which office requires his absence from the Plants; 
| be granted a leave of ebsence therefor without loss of seniotity, entitling him 
retirement from such office to reinstatement consistent with his seniority; pro- 
Red however that such leave of absence shall not extend beyond the term of this. 


Agreement unless extended by mutual consent. . 
: | 


SECTION XV. ADJUSTMENT OF COMPLAINTS 
(a) Should grievances arise between 2 Plant and its employees regarding the 
meaning, interpretation, application or compliance with the terms of this Agreement, 
there shall be no suspension or interruption of‘work on account of such grievance. 


(b) Such grievances shall be processed as follows: 
a : ; ; i Sr 
It is agreed that an employee covered by this Agreement must present his griev- 
‘ance within four (4) working days of the incident causing the grievance except ina 
scase of discharge when the grievance must be pre sented within two (2) working days 
and start at paragraph (3) below. If such grievance is not presented within the time 


i Limits, it shall be deemed waived aad abandoned. 
: ie 


Fy 1. A grievance shall first be discussed between the employee and his super- 


evisor. The employee may have 2 member of the Union committee present at this 


mecting if he so desires. 
. 

2. If not settled within twenty-four (24) hours, a Union committee of two (2) 

nay within forty-eight (48) hours discuss the matter with the Plant Engineer. The 
sUnion committee may have the concerned employee present at this meeting if they 
dsesire. If the grievance concerns mcre than one employee, not more than two (2) 


f the concerned employees may attend the meeting. 


3. If not settled within twenty-four (24) hours, the Businesis Representative 


Y AVAILABLE 
jnal bound volume 
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of the Union me ithin for right (48) hours discuss the matter with the concerned 


Plant Mana 


ce 
rere 
tle \ hours, the Union may within forty-eight 
(48) hours n: ances i evance form provided by the Plants: 
+ . ee 
to the office o 

x ° 

2 days in case of a discharge - the 
ons es registered or certified mail 

sraph (6) below. Unless such 


s or the five (5) days, as the cas 


he Plants and the Union 

the Union and the Plants. 
If an ces 2 > reached 3 ch arbitrator, then the Union 
and the Plents shall notify and request t rece tion Service to submit a, 
is of five (5) impzrtia! > Plent :¢ Union shall alternately 

trike one Se oer ti ur (4) ne ‘ > The remaining nar 

aS be the t fhethe BOS the first 
deletion fir 
each erbitrat oe : Bu 2 2 | be = mited to construing and 
interpreting the ris ; z > the terms of the current 
Agreemenxt. itr : wer to amend the Agreement or 
add to its terms in yw ; : : itrator shall be borne equally 
by the Union s tion 2s above provided shall be 
final and bind 


Time limitations 
Sundzys or holidays, may be Senge by mutual consent. 
Unless so extended, a seas to the time limitations sct 
forth above shell be co: 


SECTION XVI. STOPPAGE OF WORK 


It is agreed there} walkout, refusal to report for work, or 
other interruption of w 1¢ Uni any ernployce during the period of this 
Agreement. SF raving oe for their own protection in 
cases of 2 other unicn directly working on the job, 


leg 

leg 

if such strike is senctioned an he it bor body or council having juris- 

diction, shall not constitute 2 v his Agreerent. It is agrecd there shall 
vr 


be no lockout by the Piants durin riod of this Agrce:nent. 

In the event that in viGiation isions of the preceding paragraph 2 
strike, walkout, refusal to report for work, or other interruption of work shall 
occur in the Plants, the Union shall not be subject to financial liability for such 
violation provided that the Union immediztely after the kezinning of such violation 
shall have (1) publicly declared such action a violation of this Agreernent, and (2) in 
utmost good faith used its best efforts to terminate such violation; it being further 
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‘agrecd that any employee participating in such violation shall in the discretion of the 
Plants be subject to immediate discnarge or other disciplinary action. 


SECTION XVII, JURY DUTY | 


An employee - after thirty (30) calendar days - who loses timé from a scheduled 
whift because of jury duty as certified by the Clerk of the Court shell be paid for the 


period of such absence at his regular straight-time rate, subject to the following 


” 


conditions: 


The employee shall be paid as above only for the ti actually lost, 

: ploy y y 

i.e. when he normally would have been working a icht-time rate 
7 > ; 


of pay. 

The employee must work during his scheduled shift before or after his 
4 required jury duty absence as much as is practicable. | 
* ¢ i | 
SECTION XVII1. FUNERAL LEAVE ae 
ys A 
An employee upon request shall be excused from scheduled work with pay for a 
‘period not to exceed three (3) consecutive calendar days when death occurs in his 
jmmediate family - employee's mother, father, brother, sister, spouse, childyen,- 
or foster cguivalent - subject to the following conditions: 


‘1. Pay for a scheduled work day shall not exceed eight (8) hours at the 
| 


straight-time hourly rate... 
2. The employee must attend the funeral. 


SECTION XIX, SCOPE OF AGREEMENT 
- Except as otherwise specifically provided herein, this Agreement fully and com- 
.pletely incorporates. the understanding of the parties hereto and constitutes the sole 
and entire agreement between the parties on any and all matters subject to collective 
bargaining. Neither party shall, during the term of this Agreement, demand any 
change thercin nor shall either party be required to bargain with respect to any 
pmatter. Without Hmiting the generality of the above, both parties in their own be- 
whalf waive any right to demand of the other any negotiating, bargaining or change 
during the life of this Agreement with respect to pensions, retirement, health and 
welfare, annuity or insurance plans, or respecting any question of wages, hours, or 
“any other terms or conditions of employment; provided that nothing herein shall pro- 
shibit the parties from changing the terms of this Agreement by mutual agreement. 
a | 


SECTION XX. MEAL MONEY 


es When an employee is required to work two (2) hourg or more beyond his regu- 
larly scheduled eight (8) hour shift, he shall be provided zeal money of $1.25. If. 


an employee works the entire shift, he shall receive $1.25 for the second meal. If 


enste 


shift, 


an employe 
scheduled 


SECTION XXI. 


3 Lat the 
ting that tne 


time 


At any 


©) 


party of 
Se of 


Wor 


THE 
herein 


NES. 


VD . 


rst 


ea the 


above w 


IN Wit 
day and year & 


UNITED STEELWORKERS OF AMERICA 


{s/I. W. Abel 
President 

/s/ Joseoh D. Molony 

Vice President ; 

Is/ Walter J. Burke 
Secretary-Treasurer a Ss oe 
Is] Charles J. Smith | 

Director - District 38 

Is] Joseph Angelo 

Sub District Director - District 3% 
{cl Yim. F. Stumpf 
Representztive 


EAST BAY UNION OFX 


moe 


Bien 


fost 


{fC} 
/s/ Lioyd F 
Business Agent 

/s/ Steve Bradford 


s ahead of and works his regularly 


oney of $1.25. 


en notice is given by een - - 

\pril 1, 1968, or to April] , 
amended or cancelled. During 

nls, this Agreement shall remain in 


tt 
A 


if no Agreement on the question or 
give written notice to the other 
nan ten (10) days. All provi- 
effect-until the speciticd time 

recment shall be continued. 


I3 
2 


have executed this Agreement on the ~ 
J 


FOR THE BUILDING MATERIALS, 
INDUSTRIAL INSULATION AND 
PAINT PLANTS OF FIBREBOARD 
PAPER PRODUCTS CORPORATION 
AT EMERYVILLE, CALIFORNIA 


/s/ R. C. Thumann 
Director of Industrial Relations 
/s/ J. S. Bove 


Manager - Building Materials Plant 


/s/ E. W. Torbohn 


Manager - Industrial Insulation Plant 


/s/ F. M. Isola 
Manager - Paint Plant 


LOCAL 1304 


ENISTS, 


“oxrber 


/s/ Harry Bridford 


Arca 


Is/ David 


/s/ Lincoln E. Beck 
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APPENDIX A 
TO 
AGREEMENT OF JULY 15, 1965 
BETWEEN 
THE BUILDING MATERIALS, INDUSTRIAL INSULATION ND PAINT 
PLANTS OF FIBREBOARD PAPER PRODUCTS CORPORATION AT 
IMERYVILLE, CALIFORNIA 
AND 
UNITED STEELWORAKAERS OF AMERICA 
on behalf of the 
EAST BAY UNION OF MACHD 
: straight-Tim 
Classification . July 15, 1955 sly 15 July 15, 1967 


Machinist A 00 - | $4.23 
Machinist B , 4.23 
Power House Engineer 4.23 


m The straight-time hourly rate for the Working Foremar ificati = if used, shall 
im ’Se 10% higher than the effective straight-time hou a z A. ; ; 
Whe straight-time hourly rete for the General Working Sania. if 
zised, snall be $4.90 (effective July 15, 1966, $5. 1; efiective July) 1 » 1967, $5.13). 
APPENDIX 5B. . 
POWER HOUSE SHIFT SCHEDULE 
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[RESPONDENT'S EXHIBIT 10(b)]} 


AGREEMEN 


AGREEMENT, by andt - ! ix lifornia, Plant of Fibreboard 
ever Praeducts Corporat: ate vate Road, Martinez, California, 
part, and the United Steel- 
£ Machinists, Local 1304, 
rt, executed this 7th 


SECTION ft. 


The hourly, straight-t wage-rate schedule is specified in the attached 
Appendix A. 


SECTION II. UNION SHOP 


(a) The Pian recognize nion as the sole collective bargaining agency for 
those Employees of the Plant w e listed by occupation under Appendix A of this 


Agreement. 


(b) All employees who are members of the Union on the effective date of this 
Agreement shall, as acon ition of employment, remain members of the Union. 


{c) All employees who are not members of the Union on the effective date of 
this Agreement shall, as 4 condition of employment, become members thirty (30) 
days following the effective dzte of this Agreement. 


(ad) All new employees hired on or after the effective date of this Agreement 
shall, as 2 condition of employment, become mernhers thirty (30) days following 
his date of employment. . s 


(e) The provisions of this agreement shall be applied to all employees covered 
by this Agreement without discrimination on account of race, color, creed, national 
origin, religion or political affiliation. ‘ A 

(f) The Pleat shall inform new employees that the Union is the exclusive bar- 
gaining agent for all employees in the bargaining unit, and shall introduce the new 
employee to the Shop Steward. 


(g) The Plant shall furnish to the head Shop Steward the name and classification 
of all new hires and terminations. 
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APPENDIX A 
TO 
AGREEMENT OF JULY 15, 1965 
BETWEEN 
THE MARTINEZ, CAL‘FORNIA. PLANT OF 

FIBREBCARD PAPER PRODUCTS CORPORATION 
AND 
UNITED STEELWORKERS OF AMERICA | 
on behalf of th 
EAST BAY UNION OF VACHSS. LOCAL 1304 


Straight-Time Hourly Rate Effective 
1965 July 15, 1966 | July 15, 1967 


* Classification July i5, 


° 
Machinist A $4.00 $4.11 $4.23 
, Machinist B 4.00 4.11 4.23 


The straight-time hourly rate for the Working Foreman classification, if used, shall 
“be 10% higher than the effective straight-time hourly rate of MREREES A. 
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[Caption Omitted in Printing] 
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[RESPONDENT'S EXHIBIT 2: 


Y AVAILABLE 


June 31, 1957 


fr} 
fre 
“~ 


Fibre Board Products . | 
P.O. Box 317 Bayshore Station 


Oakland, 23, California ! 


Attention: Mr. Thumann 


Gentlemen: : 


The Fibre Board Pension Plan has been presented to the Members of 
this Union working in your Plant, and has been accepted by the Machinists 
in principle, however there is one point we would iike to ask be clerified. 
and also ask for consideration on: - That is the fact that the Machinists 
Group were off work some fourteen weeks through no fault of their own 


during the year 1949--due to labor difficulties with another aes 

We are requesting that any adjustments be considered for th € ' above 
stated period. We believe such adjustment could be made in accordance 
with Section 11 - paragraph 1, page 23 of the F ibre Board Pension Plan. 


‘Trusting you will give this matter your immediate attention as we 
may be able to conclude the Pension negotiations, and with best wishes, 


we remain, 
Respectfully yours, 


EAST BAY UNION OF MACHINISTS 
LOCAL 1304 U.S. of A., AFL: -CIO 


(a 
Lioyd H. Ferber - Business ae 


———— a 
David Arca - Business Agent 
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Following are the omondments that we enticipnts will be made to the 


Fibrebosrd Retirenmont Flens 


1. Amend plan to cover exployees of Fibreboard Yeper 


Praiiucts Corporation. 


Axond plen to provide Past Service EenePits for Fibrcboond 
Poner Products Corporation SaRGees- up to the ate of 
comuencemsnt of participation in the Pibreboora Retdrezsent 


Plen. (Sco Noto 1 dalev) 
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{RESPONDENT'S EXHIBIT 241b)} 
Decexber vu, 1956 


nt Date is Feceuber 1, 1962 
an optioaal form of 


Tnis is to remine 
and to eaiy you 
retirezent income. 


ten 


aS 


The normal form of retiremen 
dincone paymencs during your 
beneficiary, of eny deposits 


2 peys you full montniy retirezent 
vith refund at your Geath, to your 
ess of retirement income paid you. 


oma 


folicwing options. forms of retirezeut income 
e norcal form of retirement income by giving tnr\ee years' 


You mey select one of th 
in plece of 
prior notice. 


(a) 
monthly; {ssars9 og 
continues peyrs 


te 
hey 


+ 
no 


Ww 


cn provides reauced 


and eurvivor arnuity” c 
fe and, upon your ceath, 
= 


4neaswe sp: 


anccorsS poy 


ats in 


A "£0221! fot 


palceesipad 
oCvse 


nt 
<3 during your 14 
enue exmmunt to one other person known ac the 
“joint exnuitent” during his or ner life. 


el 
Toe 


aes 


oint surviver annuity” which provides reduced 
wontaly retire RCOMe Tay: curing your life ead, upon your ceath, 
continues payments in ose-nal? amount to one ovncr person known &S 


the "Joint ennuitent” during his or her life. 


pins 87) 


In addition to Options (a) and (bo), another form of retireuent income pay- 
ment, equal in valu> to the form, can be worked cut oetween you 
and the Retirement Plan Committce, if you so desire. 


nos=a2l 


687 


A member may name as a joint annuitent only his svouse or a dependent 
relative of the member by bleed, edoption or rerriage. | 


If the joint annuitant dies belore your Normal SRS Date, you would 
then receive the normal form of retirement income. ce you have selected 
en Optionai form of retirement income, you met cozein the written consent 
of the Retireuent Plen Cermitvse to chense either che fers of 
incoxe or the joint ennuitent named. 


If you are interested in an optionel form of re Cn me write to 
the Rotirement Plen Committee, +75 Brennen Stre encisco end 
we will ce as to work up some estimates for you See 2 See 
we will need to know what type of cption you ere 

you would nz es asp your > joint annuitant together w 

the joint snmuitent. 


Wil. you plecse give this matter your consideration, because if you 

wish to cheese an optional form of revirement income you mst advise the 
Retirement Plan Committe? in writing no Jeter thc Secer cer 3, 1959 
of the option selected and the name of the joint ernnuitant. 


“We suggest you check into oe fiects that Federel end State Inheritance 
“and Estate Taxes may nave on. the cption See on are con isidering. 


- Very truly yours, 


aS SNP PLAN CONETTES 


D. Hanson,’ boc 


[RESPONDENT'S EXHIBIT 25] 


November 20, 1961 
Mr. Josenh Freitas : 
Imeryville Pivision : : 


Near “ire Freitas: 
This is to remind you that your Normal Retirement date is! Tecenter 1; 1962 


and to advise you of your privilege of selecting a “Joint and eurvivee 
optional form of retirement income, as described in Section e of + 
Retirement Plan booklet. 


The normal form of retirement income as described in Sectioni9 psys you 
full monthly retirement income payments during your life, with refund 

at your death, to your beneficiary, of any deposits in excess of retire- 
ment income paid you. F 

You may select cne of the following optional forms of retirement income 
in place of the normal form of retirement income, as OES above, by 
giving notice at least one year prior to retirement: 


'Y AVAILABLE 
jnal bound volume 


68S 


end survivor ennuity" which provides reduced 
m2 peyments during your life and upon 
in the same amount to one other 
ent" during his or her life. 


nts in one-half the amount to one 
‘joint anauitant™ during his or her 


rm cf retirement income 
be worked out between 
mmnitvtee, is you so desire. : 


A mexmbder joint ennuitant only his spouse or a dependent 
reletive of the member by Diood, adoption, or merriege. 


If the joint anmnuitent cies before your Normal Retirement Date, you would 
then receive the normal form of retirement income. Once you have selected 
an optional form of revirement : I jou must odtein the written consent 
of the Retirement Plan Cox co change either the form of retiremen 


++ sotre witent + a 
income or the JOLne Enmulveans nemec. 


If you S i form cf retirement income, write 
? 
R ‘ rennen Street, San Francisco, and 
es for you. In order to do this, 
nterested in. and-whom you 
would mate as your joint ennuitent together with the date of birth of the 
joint annuitant. 


Will you please give is your consideretion, because if you wish 
to choose en optional t income, you must advise the 
Retirenent Plan | writing no leter than “ecorker 2, 1961 

of the option selec od of the joint annuitant. 


We suggest you check into the effects that Federal and State Inneritance 
and Estete Texes may heave om the option you are considering. 


Very truly yours, 


RETIREMENT PLAN COMMITTEE 


D. Hanson, Secretary 


[RESPONDENT'S EXHIBIT 26} 
Mr. L..K. Seely 475 Erennen Street 
South Gate Gypsum Retirenent Plan Conzittee 
Fevruary 23, 1982 


Retirement age . 

Floyd Turner 
dune 1, 1962 is given as the Rormil ketirement Date for Floyd Turner. Since 
you usve questioned tuis date, we will explain cow it wes ceterzmined. 


Please refer to the Fiprebesrd Retirement Pian Bovxlet, Page 31, Section 

17 (e). This section refers to the sembers who come into the Plen uncer 
Section 6 (a) - and they sre Fabco hourly employees, listed under the 
various unions. 

the effective Gate of the Fibrebcard Retiresent Flen was September 1, 2545. 
Section 17 (>) explains tue extension of retirement age for those members 
who head attsinee age 69, out were not yet 65. Referring assin to Section 
17 (e), this section gives the sate type of extension to th | Padco nourly 
employees ond suostitutes their unit eligibility dete - February 1, 1950 - 
for September 1, 1945, which means normal retirement date for these manbers 
shall be the first day of sny calender month elected oy the mamber following 
the cttalnment of ase 65, but not later than the first day of the ceiendar 
“month next following the attainment of the fifth birthday subsequent to 
Februery 1, 1958, the date the Plen was.oede avoilebdle to Me, Turner through 
negotiations. 


Mr. Turner's date of birth was Mey 30, 1897. Therefore, his age on February 
1, 1958 was 60-8/12.  ~ : 


First birthday following February 1, 1958 1958 
" a 2 v nw 1959 

w ” " 30 1969 

te oT) ae oon . 1962 

w Al wv n : 19%2 


. “ | 
Althou.o it is not epplicable in “ir. Turner's case, we woule like to cali your 
attuncion to the reference to age YO in Section 17 (c). Tae five year 
extension docs not apply past age 70. 


We hope thic explanstion is satisSretisy. TP vou have further questions in 
TEGAIU Ye Sate sowv aw wNanne Vows TS Ww 4... I~ torch with! us. 
RETIREMENT PLAN COMOTTES 
D. ilanson, Secretary 
DH: M3 1s 


cc: Mr. R. C. Thumson 
Mee J. Me. Hogue 


[RESPONDENT'S EXHIBIT 27 


South Gate Gypsum Retirement Plan Committee 


February 16, 1962 


Normal Retirement Date 


WILLIAM NASH 


D. Hanson, Secretary 


DH:EC:1s 


P. S. we estimate Bis monthly retirement income under the Fibreboard 
Plen will be $52.34. 
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{RESPONDENT'S EXHIBIT 29} 


MEES IST AND BRD THRURIOATY 
OF TACH MONTH ATE OOP. NM. 


ERNIZ PERRY 
PRESIDENT * 

. = é es “TT, Pd 

“DAVE ARCA ural {sue 
RECO SEY, UNITED STEELWORKERS OF AMERICA, AFL-CIG >? 
EDDIE HAMEL pl 
3637 SAN PASLO AVENUE —s 
GEORGE ADAMS EMERYVILLE 8. CALIFORNIA “4 


Ne) 
7 
LLOYD H. rEREER 


Teirenonc OlyMeic 42660 
BUStInEts ACE~T 


FImANCIAL SECRETARY 


TRLASURTR 


Eopving this meets 


with best wishes. 


i.CHIVIST. 


a 23 
LRE As 


USh-3 702-2 FL -S19 
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THIS AGREEMENT, mads and entre n is ay Of Ezy 199) by and sotres 


— Py 
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2 
the Exeryville Plant of TED PARArSIs: TSS, In?., perty.of the first purty herein 
efter kaocn as the Employer, and 7 ST BAZ UNICN OF WACHINISTS, LOCAL 132%, SNITZO 

FS Ca the second part, nereinafies imoxa as the 
Union, shall be effective April 1, 16L9 enc shal. contince in full! ferca aaa effect 
until July 32, 1950. ; 


~ 
= 

n€ 
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WITNESS 


If eny changes are desired in the hors, wages ani ver"ding conditions estabdlisnec 

in this Agreezent, sixty (69) days! notices pricy to th3 explication of this igreessent 

ghall to given in witing to either explcyers cr ziployass, parties of this AETOTION e. 
we “Me ‘a = > ‘ age 


Priar to the comosenconent of rezotiations each pasty shall give to tho other party 
written notice of tho sectiors to be opened. 411 other sections witl rezain in 
full force and effect. 


SECTICN I. ° 15 SCALE: " cade won 


Tho hourly straight time wags rate schedwie, 35 eestiied in Appendix "A" attvacksd, 
4s effective for the p2ried April 2, 194y to and insieding July 31, 1959, provicss, 
honevor, that on Juas 30, 19:9, this hourly straizht tine wage rate scnodvls shall 5: 
roviowsd and such edjustaents as era required ly the application of Tho Paraitine 
Cospanies, Inc. wage formula for tho Building aad Cenevruction Crafts will be aace 
effestive for the balance of tho ccatract period. . 


APFRENTICE STANDARDS: 
It is agroed that working conditions ami rules gevsrnirg apprentices wri 
confora to the standards as tn effact thecougiout the Jerisdictioa of te 
Bast Bay Union of Machinists as spscifiec in avtachod spprontice agreezcnte 


APFRENTICS WAGES: =~ : ; ie 


Apprentices shall be paid not less than tho fodlosing percentages of the 
jorneyzon's wages: : oe 


Ist $28 how's 52 per cont Sth $28 hous $93 per cent 
2nd 928 hours 56% por con’ 6th $23 hours 7 per coat 


3rd $28 hours 60 per cent Th $28 hours 823 per cont 
| 
lth 928 hours 65 per cont 8th 928 kours 91 per cent 
RATIO GF APPRENTICES TO JOMMELEN: * sential 


Svory exployer ¥ho exployos 1 o xore journayasn steadily my enpley o29 
@pproatice; and ons additional opprentice foo avery 10 additioual journcy- 
pon steadily caployod. y . 
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BROBECK, PHLEGER & HARRISON 
ATTORNEYS AT LAW 
ONE ELEVEN SUTTER STREET 
SAN FRANCISCO SsiOs 
Surrtce rOS6s 


fawn rtireaite- 
atance Ors 

wae tA ¢ 

Navionel Las 


Re: Fibredvoerd P22: 
Corporevion 


Dear Mr. Dexpste 
Enclosee are six schecuies 5 whet the men 
would nave 
a from September 15, 
January 16, 1965, had their employment not been 
terminated on July 32, 1959. An explanation of the schedules, 


and of the ‘assumptions upon which thncy are. based, 
> - > 

Schedule «4 clessisies was. men employed es of July 31, 

1959, as Power House employe chinists and Helpers, and - 


lists the men in each cle ation in the order-of their 


. 


seniority. The Power House classification is broken down 
to engineers and firemen, and the Machinists classificatica 


is broxen down into mechinists properly so-called and mechanics. 


{ne schecule 2liso shows tne compulsory retirement 


, 
dates of men who would have retired prior to January 28, 1965, 


the date of death of the one man knowm to us to heve died, and 
the nemes of those wno forfeitea their right to back pay oy 
picket line violence (i.¢., tnose “ho were convicted of 
contempt of court on account of such violence). . 

Schedule B computes for each man his average 
‘earnings per quarter during the year ending July 31, 1959. 


Tne schedule taxes into account overeeme ond vacation pay. 


699 


Schedule C shows the average numoer of men exployed 
by the contractor during each quarter from Septenber 15; 1962, 
through January 18, 1955. 
iat You wiil note that the schedule lists machinists and 
mechenics. This is based on the ratio of machinists to mech- 
anics contained in Fibrebdoard's offers of reinstatenent. You 
will recall that the 19 men for whom Fibreboard figured it hed 
Jobs included eight machinists and seven mechanics (the remain- 
ing four were power house employees). ; 3 
Schedule D shows what the men classified as machin- 
ists (properly so-cziled) would have earned Guring the period 
"from September 15, 1962 to January 18, 1955. based upon the 
' following assumptions: (1) thet their average quarterly; 
earnings would have been the same as set forth on Ss} nedule 3 
with certain adjustments hereinafter explained, (2) that the 
average number of men employed per quarter would have been as 
set forth on Schedule C, and (3) that the men would have been 
called for available work in the order of their seniority. 
On August 1, 1962, a wage rate of $3.605 per hour 
went into effect under certain of the contracts of Local 130% 
with other. employers having comparable work, and on Septenber i; 
1964, the rate went up to $3.74 per hour. In preparing 
CRORES D, the earninss shotm on Schedule B were increased 


dy the respective percentages by which the rates just men- 


tioned exceeded the rate of $3.525 per hour which Fibrebdoare 


| 
was paying its machinists and mechanics on July 31, 1959. 


You will note (1) shat certain of the men reached 
their compulsory retirement dates Curing the back pay perros 
and are not credited with earnings thereafter, (2) that the 
men who, vecause of lack of seniority, would have worked only 
& part of the time are credited with only fractional earnings, 
and that the men who, because of lack of seniority, would have 


worked none of the time are credited with no earnings. 


While Schedule D computes what L. £. Beck and D. 
Arca would have earned, these two men, by their picket line 
violence, forfeited their right to back pay. 

Schedule E relates to mechanics. It corresponds to 


the same explanation and. comments. 


Seh 2 to power house employees. It 


corresponds to Schedule D and is subject to the same explena- 
fom anc cocments pilus the following: 

Prior to July 32, 195$, Tidrebdoard employed five 
engineers anc five firemen. Schedule F assumes thst Fibre- 
board would have convinuse to employ the same number until 
January, 1964, when the installation of automatic controls 
eliminated the fireman's joo. The contractor reduced his 
steff of firemen to two 2% the end of 1963, and continued 

exploy those two only curing 2 orief changeover period. 
The firemen's earnings are compuvec accordingly. 

While Schecule, F computes the earnings of C. W. 
Olson, he forfeited nis right to back pay by his picket line 
violence. 

Concludinz Comment 

A number of men elected to take early retirement 
on August 1, 1959, and nave deen receiving pension benefits. 
These inciuce the following: 7. L. Lowell, £. T. Johnson, 
R. E. Hughes, M. Crispino, R. Hamidy, J. P. Johnson, L. J.° 
Nash, PF. P. Bennett, D. A. Gronberg and D. FP. Capps. Fibdre- 
doard's retirement plan is enclosec. I assume that these men 
Should be treated as having been reemployed commencing on 
September 15, 1952, with the consequences set forth in sec- 
tion 19 of the pian. More particularly: 

(1) Fibreboaré should be credited against back 
pay liability with pension payments made from September 15, 


1962, to the man's compulsory retirement date. 


70) 


(2) Fibreboard shovld de credited ageinst back 
pay liability with the amounts which the men should have 
deposited during the foregoing period in the pension fund. 

(3) The man should receive current senuice credits 
for the foregoing period. 

(4) The pension benefits accrued since the men's 
compulsory retirement date should be recalculated as provided 
in section 29. 

Each of the men termineted on ouly 31, 1959, was 
‘paid a severance allowance. I assume that Fibreboard should 
be credited against back pay liability with the amount of 
this allowance. o 

We will supply you in due course with Fibreboard's 
computation of the various credits hereinabove mentioned. 

I assume thet you will 2dvise me as soon 2s the 
information is available of what eech man has earned during 
each quarter of the back pay period, of the source or sources 
from which your information is derived, and whether it has 
been checked against social security records. 

Very truly spurs, 
War ene AY heaved 
NBP:LG Marion B. Plant. 


Enclosures, 


Convictesc- oF- convenpt. 


sash Retirement date 3/2/64 ~ "16/3,'33 


- Jackson Machinist . 
Machinist  Retdenent date 11/1/59 ~~ 
Convicted of contempt 


Gronberg | Retirement date 1/1/63V Vo. 10/22/29 
Witrcorts ’ ‘Retirenent eate 4/1/63 Vv 2/rg las 

_ Holmes | ‘Yeehinist Retirement 1/1/63 V = 6/22/82: 
. Puller Machinist——Retirenent 6/1/61 LO/2if 25 

é Crispino Mechenic t 1/1/63 <s — 1e/% f22 
Bee Heniéy | Mechanic 2 ment 1/1/63 iff — 


oa moe S. Cruze Mechanic 


12. wa Jonnson =«——s Mecha Retérenent 1/1/63 v 4— 
, Jose. Mechanic, Died 12/4/59 . 10/9/33 


Sonnson Mechanic ST/ST - 

; memes a 
Sehlotterbeck Machinist * 6/40/52 
. Bennett Retirement date 1/1/63 WA S/S — 7/27/35 
6/20/40 
Machinist Convicted of contempt 3/11/43 
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Comment 
Goranson Machini 5/22/37 
. 9/23/40 
Retirenent éate 6/1/63 ~ a. —~ 32/22/82 
3/23/46 
11/22/25 
2/r2e/7rF . 
2/25/57 
3/3/11 
32/33 
&/5 
6/ar fst 
: Fontes : 5g ‘ : 9/22/25 
_ Lippert Mechanic ~.**": , 8/16/27 
fanderbeck oy wt | S/25/39 
Machiniss ae : 3 : | 5/22 /s. 
Machinist peers . : y | 5/2*:/5- 
_ Hicks Machinist ~ 2 ©). 's! : 3/29/52 
J. Hall, Jz tachinist - = | 9/22/33 
‘onen Mechanic = 7! 777" 3 ae 4/2/36 
Swisher ‘Mechanic ~ CCT * 


Mechanic 


Storeroon = oy’ 9/20/33 


J. Hiekethier Truck. Snop™ Fen 10/7/33 


Yatee Na i . 
R. Bergstron Mechenic * Savire mont gate W838 3/25/34 
, > Ae S| ay 
Stewart Mechanic “. Retirement cate 2/1/63 12/26/45 
* Offered immediate employment. 


“ 


i of i reced, place on preferred list. 
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as tha: performed by 
Agreement, and prow 
to the ye gactices in their industry under 
this Agreement V question as De wor kK be 
“the sane, or ally the saw shall be 
adjusted i ry. ary SaaS a provided 
for i ’ g . No dis . Or stop: 
page of ¢ m av's i evwised by 
the Union pending such 


Scetion 3. Union Security. 
a. Union Menbeeshi Membersaip in the 
Union on or s verh (30th) dav f 
i he ¢ i employment of ome 
SSS or c 
g SSN whicheve Lf is 
hater, : as a condiion of 
employment. 7 of the union's dic dues 
and the nitinct : s uniformly required as a 
condition of acquizing or retaining: such member> 
ship, phall, for the purposes of this Section, be 
considered membership in the Union. 


b. Hiring, The Employers and the Union ree 
+ 


. 


ITNESSETH 


Section 1. Definitions. “Ascociztion™ means 


jon Local 6, 

fc an c:mployer 
bers of Warehouse 
cones a pasty to 


Scetion 2. F 
nized as the sole collec tive p: 
for all employees, covered by greement. 
Such employees shall be those employed ia the 


3 i 


a plant covere Agreement withia ‘the 

PES Iwo yeas in a classific: covered by this 

en Wao are Presentiy employed 

covet ed by this Ajre Ss who may” 

become uncuployed during the life of this Agree- 
ment, ' 


Employe cts recognize that it! thas been the prac 
fee for such mea to offer themselves for cm 
ployment throush the Uni jor fices aad con: 

o pur g MAXImum 

vious relat ons baer in order to obtain the 

best qualified employees covered by this Agree: 
ment, the “Employers agree that in hiring 


in the Krocery group) 
! he, through ik offices of the 
ed the Union: s} 


plover re 
to reject any jed app icant reidrred by the Union, 
proviced th: the exercise of such right there 
ail be no discrimination aginst any app 
because of race, steed, color, national o: igin, 
Union activities er lack of Union activities. In 
the event the offices of the, Union are unable 
within we aty-four (24) hours to furnish com- 
petent and. experienced men; | satisfactory to the 
Employer, the Employer may hire from outside 


5 es 


encouraged 
Sudjece to the above, che Union undertakes 


tuicive (12) conwecutve 


have the = 2 Stupluyee tor 
dishone seus % oY ters incon 


the violation of ti: 
The Emptc 

any cmoplo; 

activities. If an employee feels 

justly discharged, shail have 

al his case Adjustme: 

by the Union 
trota date of 


Zoard may order 


ion and that 
cen properi 


te AN all orders for the same classification of 
work an order of their receipt and ees Chat 
the Umton oifices nor the procedure 
will t 
Employer or group of Employers. Association 
representative ay Wisit such Union offices at 
any time to 
and Asso. 
ation of such Union offices and concerning 
s of the above undertaking shall be 
din accordance with Scctions 21 and 


to this A ent will post in 

Mices to cmployees and applicants 

customarily posted a copy 

3 and any and ali other provie 

ng to the functioning of the hiriag 
provided in this contract. 


y. In reduction of forces duc 
work, the last man hired shall be 
» laid off, and in rehiring the Tast 
f shall be the first man rehired until 
the list of former employees is exhausted. 


Seniority shall be applied according to depart- 
S tions, plant or warchouse, 
ned by the Grievance Com- 

7 


y shall not apply to any employee 
nail have been employed for a period 
rce (3) mo c d within a period 
of twelve (12) consecutive months. 


er the provisions of Paragraph 1 

, such cmployce may not be or- 
dered tednstated and nu penilty may be assessed 
upon the Employer. There shall be no cessation 
ot work pending decision. 

Any discharged employee shall, upon request, 
be furnished the reason for his discharge in 
writing. 

Mi complaines regarding discharges shall be 
given preference over any other matters pending 
between the parties, and a written decision shall 
be given within ten (10) days. 


y period of three (3) months 


hed 


H shed for new employees, During 
such probationary period, an empl: may be 
“dS for any reason which, in the opinion 
of his Esuployer, is jurt and sufficient: provided, 
however, that there shali be no discrimination 

wyce because of Union member: 
ship or activities, Should any employce dis 
charged during his probationary period believe 
himsclf to have been subjected to such discrimi- 
nation, be shal! have the right to appeal his case 
to the Adjustment Board on this issue. 


Scetion 6, Stewards, A steward shall be pro- 
vided for cach warchouse, such steward to be 
selected by the employces on the job. Grievances 
which may ative and which cannot be adjusted 
on the job shall be reported to the Union by 
the steward, provided, however, in no event 
shail the steward or the Union order any changes 
and no changes shall be made exeept with the 
consent of the Employer, 


Section 7, Business Agents, The business agent 
or qualificd representative af the Union shall be 
allowed to visit the Es.ployer’s waiehouse for 
the purpose of x ng whether or not this 
Agreement is being oiserved, This right shall be 
exercised rene v. The business agent or quali- 
fied representative of the Union shall report to 


10 


12 


the management 
to the plans. In ub 
an emy! 3 
him privately in 
business age 

the 

company hit 
normal conduct 


Section 8, Overti 


one ds 


Section 9. Hotidays 
Effective June 1. 1961, New Year's Day, 
Bind ‘ a 


1953. New Year's 


shail be paid ho: 


* seniority ia 


Agreement. 
All employees who qualify for pay on these 


ceding June 1 and ¢ date of the posit af 
such notice shall be grantee another day in lieu 
thereof. 

Any work performed on ¢ ays 
shall be paid for at the rate ¢ ¢ and one: 
halfy provided that an employee who is entitled 
to pav for anys holiday af net worked shall 
receive such 
and one-half he is paid 


Section 10. Minimums, ployees ordered to 
report to Work on aay ¢ < Saturday: 
ndays and hoitdays : 
i “eo acrainimum of 
or if tour (3) heurs’ work is 
aum of feur (4) hours? 


overtime mite, as the © 
may be. oyeds Shit vay if worked 
mere than four (4) 
mum of eight (S$) hou 
of sight (3) hours’ pay in heu the 
on Saturdays, Sundays, and holidays. The above 
minimum hour requirements shall not apply it 
suc! plovess gut, vol rncatily lay otf, or are 
ischarged for sause 
Iv an extra warehouseman ts called vy the Ex: 
loyer to rep work, and, upon reporting, 
finds thar his services are ne ceeded, he shall 
receive two (2) Heurs’ pay, Men repo 
work who are nnacceniable to the Employer shali 
receive No pay. * 


Section 11. Meal Poricd. If employees are 
worked aver five (3) consceuiive hours without 
a meal, all time in 
be paid at oes 4 i mes 
straight or ove case may be. 
Ac the end of as if an employee is sent 
to dinace, when returning to ora he shail 
ceive at least two hours’ pay at the overtime 
rate of pay. 


“holiday: 


Ix wihin an 
toyee shall 


net, Ine OF 
Cetermined 


commencing August 15, 
¢ the two cptional 
holidays sclecte the employee's birthday, an 


employes whose birthday fell between the pre- 


or miental handicap, 
toyed or placed on 
helow the minimuns estah- 
ubjket to the approval 
yer and the Gaion, 


Seciion 13. No Discrimination, There shail be 
ne discrimination of any kihd because of race, 
ereed. color, national gin, or Union activitics 
against any mem he Union by the Em: 
player or any one employed by the Employer. 


lished by this 
in cach insane 


Section 14. Employer and Union Responsibil- 


to engage in any lockout durihg the term of this 


Agreement, 


at in the qvent 
ingt an 
; empl s shail not 
be requited te handle merchand? zstined 20 Or 
m such struck warchouse, provided 
is not ordinarily 3 cd by 
he Employer-member of this Association. 

Any action of the employees leaving jobs for 
their own protection in cases of a legally declared 
strike by some other union directly working on 
the joh, if such strike is sanctioned and approved 
by the labor body or council having jurisdiction, 
shali not constitute a violation of this -\gree- 
ment. | 


it will not support 

s NOt Parties to 
n’s right to or- 
ered with by the 
Emplover, or ualess it has been denied the means 
of a peaceful settlement of its dispute. 


yanise peacefully has deen ingerh 


acs. Tours and Vea: 


2, 39Si 


2. 1952 


3, 2963 


Fience in the ind: 
hour. 


$2.595 pe 
$2.675 + 


$2.775 ger hosr 


(5) as CAPS? 
house $2.645 per 


sexse- 
expe 


ecal house $2.525 per 


Oxder Fitters (Full Case—Osher th 


yt 
oO ® 


2° St. 
on 
7 


2.70 per 


Effective June 2, 1963, stazting rate $2.775 


per hour; aad afte 


ricnce in the in 
The minimum sates 
a! 
g Foremsn 


~ 


tke house involved. 


w% CUPC? 
iéual house $2.20 per 


for Working Foremen 


be as foilows: 


t hour above 


handlers 


Wosking Foreman B-—15¢ per hour above 


the basic 
the house 


ininsum rate 


for freight handicrs in 


for the following 
all be uniform for all 
vs sovered by this Agreement: 


and/or Receiving Clerks: 

ro June 1,1961  $2.795 per hour 
Effective June 1, 1962 $2.875 per hour 
E ive June 1, 1963 $2.$75 per hour. 


. 1961 $2.67 per hour 
1962 $2.75 per hour 
1963 $2.85 per hour 


1961 $2.595 per hour 
ective June 13,1962 — $2.675 per hour 
fective June 1, 1963 $2.775 pee hour 

rs and Stock Clerks (Open Stock): 
ective June 1, 1961, 
$2.52 per hour 
$2.55 per hour 
$2.595 per hour 
$2.62 per hour 


t four (4) months 
ight (S) months 
ive (12) months 
ficctive June 1, 1962, 
C $2.60 per hour 
$2.63 per hour 
* $2.675 per hour 
$2.70 per hour 
Effective June 1, 1963, 
SMasting rate: 
after four (4) months 
after cight (8) months 
after tweive (i2) months 


$2.70 per heur 
$2.73 per hour 
$2.775 per hour 
$2.80 per hour 


Working Forelady A-—25¢ per hour above 
the basic mininsum rate for women in the house 
involved. 


Forclady B—15¢ per hour above 
aimum rate for women in the house 


The minimum rate for operators of fork-type 

cys used ite hizh piling shall be Ten Cents 

(10¢) per hour above the basic sninimuin rate 

for freight handlers in effect in the house in- 
volved. 


The minimum rate for operators of power: 
Propelled high ft platform or fork-type lead 
around stackers (guided but not ridden by oper- 
stor) used igh piling, shall be Five Cents 
(5¢) p. ¢ batic tninimum rate for 
§ ct in the house involved. 

bail be saintained for 

< ons for men upward and 
downward from the minimum basic wage. 


shinent covered by this Avrcement 
thore women employces who had 
seniority, but were on layoff as of May 31, 
1969), in the clissifications paid the minimum 
basic wage for women under the former Master 
Agreement, shall, so long an they continue in 
the empioy of the same establishment, receive the 

following rates: 
Effective June 1, 1961 
Effective June 1, 1962 
Effective June 1, 1963 

> 


$2.40 per hour 
$2.46 per hour 
$2.54 per hour 


Women assigned to classifications paid the 
butic minimum wage for women under the for 
er Master Agreement who, on or after June 1, 
i960, became or become new employces of an 


establishment covered by this 

be paid in aveurdance with 
Effective June 1, 1961, 

starting rate: 

after six (6) mor 

after twelve 


after six (6) moz 
after iwelve (12 


Differe 
Women Lpwar 
der the form 
tained. 

With respect to t 
fox a probstionar 
the fora 
place 
tionary Wage rate for 


2 shai be maiz 


7 1 
for the type oF wo mploye : 
which case they t receiv egular rate of 
pay provided for herein, 


permitting 
ners irom 
this and previous agre - 


$. The em 
Toast sev 


ested are given at 
ys advance notice of the 


Employer to 


J from the 
from 


are exem 
Provisi on (hb) 
the provisions © ion 8 
Saturdays, Sundays ar 

1. Empleo 
or who | 
tions, ni 


s now co 
Previously ce t operas 
to do so. or may ate 
or est new 
2 IN Adee < i prace 
now in ¢ s or wh ore 
ts last oper 
thet the 1 Ton any 
swing sh tbe S¢ per hour and the mini 
mum differe on any third or graveyard shift 
shall be 13¢ pee hour. 


2. Employers not now conducting shift opers 


ations and whe have pot done so sdail 
have the au such sched> 
ules as they Geen necessary to meet their needs, 
provided, however, or any shitr) com: 
mening between the of 9:00 P.M. and 


a of S¢ per 
herein cee 
fined employee 1 (3) 
hour lunch period «: yt 
schedule of less than three (3) 
months’ Curation saaii be recognized as a shift 
operation We Dis con 
and an oper eon C15) hours 


per day shall not be ccomed a shift operation. 


723 


19 


“din excess of fe 


Ove>;n 
(S) ¢ 
Fen * . 
OL MUNCH Peres) sh 
rine, The present 
of cach Employer, as now in effect, 


ter the terms of this Agreement, 
ons 


if ail of the follo. con RS Ore Met: 
! 
c proposcd in| starting time is 
jess than one ho 
in| quitting 
da 


ty minutes no 


ail 
* and 1:00 A. ind the new qu 
ting 2 is Detween 6:39 A.M. and 8:00 
AM. ! 
7. Tac new schedule is eff¢ctive for at least 
thirty calendar days, and | 
very emplbyce who on the 
mest recent ry date H symnent 
Y 


have been in the se 


preceding: suc c 
titled to a vacation as follows: | 


sctive June 1, 29515 i : 

One (1) week of vacation with pay if he shail 
have been in the service of his Employer for a 
period of one year or more but les than two 
y jor to such anniversary date; or if he 
shall have been ia the service! of his Employer 
for a period of three or more years and has 
worked a minimum of hr time hours 

Ma the 12 months 


jailed to ‘or two weekh of vacation be- 
cause of his failure to work the minimum of 
1500 straighz time hours; ! 

Two (2) weeks vacation with pay if he shall 
have been in the service of his Employer for a 
period of uwo years or more but Tess than ten 
years prior to such anniversary) date; 

Three (3) weeks vacation with pay if he shall 
have been in the service of his Employer for a 
period of tea years or more prior to such anni- 
versary date, provided, however, that the Em- 
ployer may require that no more than two weeks 
of such three week vacation be taken at any onc 
time.” 


Effective January 1, 1962: 

One (1) week of vacation with pay if he shall 
have been in the service of his Employer for a 
period of one year or more but less than two 
years prior to such anniversary date; or if he 
shall have beea in the service of his Employer 
for a period of three or more years and has 


ae t 
2 OS Counted 


Eare or who is 

on his anni 
vacation or for 
however, that cit. 


vacuion 
first anniversary f 
Occurs On OF after Ja 
ay ee ui 
+ twenty yeuts or more wil 
four week vacat ion only upon 
of their em- 
cours on or aS Janus 
2 they otherwise Gualify for 
such eae 


Similariy an ¢ ployee will de entitled to pro 
ration of vacaz y aiser the first anniversary 


have been in the service of his Employer for a 
period of two years or more but less than sevea 
or te such anniversary date, 


Three (3) weeks va ation with pay if he shall 

we been in the service of his Employer foe a 

of seven years or more but Jess than 

Years Prior to such anniversary date, proe 

vided, however, that the Employer may require 

that no mere than two weeks of such three week 
vacation be taken at any one time. 


Four (4) wee’ ks vac : pay if ke shall 
in the service of his Enployer for a 
iwenty years or more prior to such 

. however, that the 
no more than two 
ion be taken at 


t for which the 

“s Compensation 

dsence from regu 

nay be counted to- 

jaum working time 

hours; and up to 150 
from rexel y scheduled em- 
d qualifying for 

of 900 straight 


this sub-section (d) years 

ars of unbroken senio; ity 

mployer which shall in no event be 
om a Cate prior to the time the 
actually commenced working for such 


* time hours as that term 

ia Section 

I all hours worked by the 
once shall be counted, but 

fl. Or overtime hour worked shall 
one straight time hour, and cffce- 


hh occurs on or after 
January 1, a 
For the PULPOrcs of this sub-section (d), one 
(1) week's pay i team Mirai cht tine pay tur 
the regularly scheduled work week at the tine 
the vacation is tahen but in no event more than 
forty-ezzhe (48) tines the xraight time hourly 
rate of pay, nor less than forty (40) times the 
straight time hourly rate of pay. 
Preference of vacation date shall be given to 
employees according to their seniority rating as 
aably as poasth . Employces shall be given, 
insofar as pr. ractical, two (2) weeks’ notice of the 
date upon which their vacation period will com- 
menec, 


Section 16. Efficient Operations. The Union 
aytrees toc investigate with the Association, ard 
on the merits, all cases of allered failure of 

cn tt carry on efficient ore ations and 
sive day's work for a day's pay. and will 
give its fall support to insurc to cach Employer 
a fair and efficient standard of work from his 
employces. 


Scetion 17, Existing, Agreements. 

(a) Thie Agreement shall st sede all existe 
ing agreements Petween the Union and members 
of the Assocation, parties to this Agreement. 
(Ie is not the intent of this paragraph to dis- 
continue practices relating to working conditions 

job which have been established by 
agreetpeat between the Employer and representae 
uves of the Union, acting on behalf of the em- 
ployces on the job.) 

(b) No changes in this Agreement or intere 
pretations thercot (except interpretations result 
ing froin adjustment board or arbitration pro- 
ccedings hereunder) will be recogniz ed unless 
agreed to by’ the Association and the Union. All 
Other zricvances may be finally settled ac the 


eae ha 


Saaecta 
abeetive 


ce sh. 
act, un 


< 

this contr 
Section 19. Bulleti 

shall provide a reas 

boards in places ; jeceesib 

employees cover 

purpose of px 

ness. such as tines and ; 


Section 20, 
(a) Sick Bene 
covered 
tinuously ¢t 
of at les 


First work day"s : pay: provided, 
however, that th i bona 
fide iliness « : 


Second anc 
sences, one-hali 


Anges ATC 
x MCA 
\ for said ne 
fe Insurance. Every em; who on 
ssary date or his capi ert sh 
have been service of bas & 
period of one year aac who ¢ 
shall have worked init of 1500 
time hours (sce §(a) for on 
computing 1500 hours requizeme 
entitled to be covered by a STOO, term 
insurance pol a nonoccupational acct 
death 
his compan 
jority: prov 
in which an 
working on Pecome ine 
i cmployee’s in: 
he returns to 
active wor suc surance shall 
be borne er by the 
ployer shall b 
stich insurance for the oved 
ployment is terminated > the employee i 
laid off, or is on leave of ¢. id 
however, that a covered stoyee who 
leave of absence Becauce of s and whe has 
promptly of his illness 
will be entivle coverage for 
the first absence from 
Work Of acco! 
other reductio: 
shall be 
employee z rest therein, 

Where who would otherwise be 
eligible suc ce is participauag (or 
may her s) in any Hi ance 
program in an amount equal to or greater than 
that required hereunder, or in any disability 


ce is uscd up. 
from work on the 
listed in Szction 


his Section 20(a). 


m |the prior years) 


jury cases, Workmen's Coza- 
15) ai ; 


separately, bus ia 
Compensation payments cover, 


ess he gives w 
mp he waives and fesigns 
other Man in » The Employer s 
within 3 ptofjsuch : 
such ¢ y er the $1000, hfe insurance 
coverage pr in this Section. 
rd to the $1000. term life 
wided herein, and the hospital-_ 
medical care program of subsection (¢) below 
and the Pension Agreement between the par 
Kereta, the ion, discontinuance, revision 
any irisurance, medical, 
nt benefit, health or 


prerogau 
evered by and 
be bound by 
oC reqQuy : 

(ce) Hospi al Care for Employees and 
their Dependents. § July 1, 1961 and 
continuing through June 30, 1964, the Employer, 
shall pay 326.50) pe hi for cHgible em: 


peyees 1 their d 


(Plan B) 
which the employ 
own physician or surgeon ani 


jasurance 
aNTIVES We 
Ployes w 


such casuals shal 
same rate 3 


which will 
made by ¢ 
toward the 


i a B ior the avoidance of such 
duplicate coverage. 
Prior to August cach employee 


rhail 


¢ Plan B. Ki 

1, 1962, and 
cifective 
ployees who become 

1961, shall make their clwice on becoming cligi- 
fc and may ike choice on August 1, 
1962 and August i, 1963. 


Tae Employer's contribu for hospital- 

medical coverage shall be $16.50 ca for 

employees segatdiess OF t 

ployee } 3 Pian A or Plan 

regardless of the comparative cost of 
plans. 

Employers having an existing hospital-medical . 


atribrtion required for vegular covers 
Such heurly sum shall be collected by the 
sociation trom its members cach meath, 


The Association and the Union shall from 
time to tir such intervals as they shall ius 
tablish or revise cligibiity 

ne of casual employces 

fund then available. Such 

> requirements shall he so established as 
available to the ced lise of clisible 
aployees the same coverage as that pro- 
plevees who are chigtble for coverage 

n AL Casual employees shall be ene 
coverage ler the hospital-medical* 

they are accepted and cere 

igibie for such coverage 

Such employees are 

we and shall not 

that in 

hical areas where Plan A is not 

1 only to 


y coverage upon 
employment or prior to bis 
regular monthly coverage, in 
uired hourly contributions for 
ce shall cease upon the date 


lar coverage is made effective 


The Association and the Union will agree 
slifications required of employees 

to receive hospitalemedical coverage 

fe fund accumutated by the Association 
payments made by Employers for hours 

worked by employees who are not cligidle for 
regular monthly coverage. In establishing the 
sty far such “casual employces™ the Asso- 
ciation and the Union shall consider particularly 
the length of time which the employee has spent 


plan which they continued in cffeet under the 
prior expired Master Agreement may if they 
choose continue such plain in the same manner 
as they under the prier expired Master 
Agreement in lieu of the hospitalemedical pian 
set forth above; and may alse discontinue such 
plan if they so cicet, in which cvent they shed] 
provide hospital-medical care as required by this 
Section 20(c). 

Section 21. Adjustment Board. Inmediately 
upon the execution of this Azrcement, an ad- 
justment board, consisting of three (3) members 
representing cach of the parties hereto, shall be 
sct up for the purpose of hearing and deciding 
grievances of members of the Union and of the 
Employers which arise and are presented during 
the term of this Contract and which concern the 
interpretation or application of any of the terms 


_ ot provisions of this Agreement, or the terms or 


provisions of written cements and addenda 
supplementary to this Agreement. In case ofa 
deadlocz on any matter, the itsue in dispute shall 
be submitted to arbitestion in accordance with 
the provisions of Section 23 hereof. Pending 
final disposition of any matter, work shall be 
continued in an orderly manner, in accordance 
with the conditions which exmted prior to the 
time the dispute arose. . 


Section 22, Grievance Committee. A commit: 
tec shall be appointed in the warchouse of cach 
Employer to consit of not more than three (3) 
representatives designated hy the Employer and 
not more than three (3) employees of the Em- 
ployer designated by the employces. This com: 
mittee shall take up all gricvances or disputes 
concerning employment under the terms and 
provisions of this Agreement and written agrece 
ments and addenda supplementary hereto. In the 
event they are unable to agree on any matter 
submitted to thein, the question or questions in 


he to the Adjustment 
Uisposed fn avcordance with 
of Section 21 4 f 

All con : nm pay: 
ment of compe Hed in writing 
and no adjusin active for more 
but only 
: cone Ma Payment or 
compensati g terms of Agree 

and written f and adde 


) + ted 
poyees se 
Scetion 23. Acbitradi event that th 


hereto 


and is preser 
ment co ort AMON OF apps 
provisic i 


wet 


board of arbi 
Upon the : pt there 
hall be esi nm con: 
sisting of nwo (2) re $ 
and two (2) represe 
partial cha 
by lot for such 
tration and such person to act 


2 period o 15) days following 
g he partics hercto 
rsOns to constitute 

5). If such agreement cannot 


the 


aAcement © thets repies J hy the 


unions which may be caused by euch AION; 
. of traning or retraminiy such 
displaced workers. for other employme and 
(4) the availability of money from 7 
State, or Local governments for such training or 
retraining. 
on of the com: 
mitt be to the associations, 
the employers oF . except that such 
clerical expense as be joinily authorized by 
the emplover and union members the com 
mitive shal! be shared equally between the asso- 
ciations and the unions represented on the 
comnuiee, 

The establishme: } operation of the come 
mittee shall be ood farh basis and dis- 
putes and gri which may arise therefrom 
or in connection sewith shall not be subject 
to the grievance pr lure of the collective bar: 
Raining agrecme etween the parties nor shail 
any economic taken or threatened by 
any of the partice 
by any members of the comamiates respect 
action or lack of action by the committes. 

The first repom of the committee shall be 


“ made to the parriggpatn sociations and unions 


not later than june 1, 


Section 25. 

on of Agreement. This Agreement 
shall be effective June 1, 1961, eXeept tor those 
provisions of the Agreement which have been 
assizned other ¢f te above set 
forth and ain in full foree and effect 
to and incl day of May, 1964, and 
shall conunue from year to year unless 
at least sinty (60) days prior to the first day of 


AVAILABLE 
neg 


be reached within said period, then ....-.--ceesee 


vemeniary 


a propose 


nave NO power 
or any 
reeme addenda supplementary 
herevo jor to establish any new! terms or condi 
tions of che same. 
Section 24. Joi 
There shall t 


nion losy 
n and San F 
party is to sciect 
1 sec. The 


During the term 
tee shall study and report on: 
(1) The impact of =: if any, on the 
June. 1965, he first day! of June of any 
subsey rs shaii written 
Nice V 
moJdiy, of termin 
he no ope any kind or for any purpose 
during the three year term of this Agreement. 


(b) Scope of Agreement. Except as o! 
spesiticaliy provided herein, this Agreement 
fully and completely incorporates the under: 
standing of the partics hereto arid constitutes the 
sole and entire agreement between the 
any and all matters subject to colicetive b 
ing. Neither party shail, during /the term of this 
Agreement, dems any change therein nor 
shall cithee party be required /to bargain with 
respect to any im? 
generality of 
behalf and ¢ 
bound hereby, w 
ather any ney bargain 
during the life of this Agreement with respect 
to pen retirement, health jand welfare, an- 
nuity or insurance Mans, or respecting any ques- 
tion of wages, hours, or any other terms or cone 
ditions of employment: provided that nothing 
herein shall prohibit the partics from changing 
the terms of this contract by mutual agreement, 


(¢) Separability of Provisions, Should any sec- 
tion, claure o¢ provisions of this Agreement be 
declared illegal by final judgment of a court of 
competeat jurisdiction, such invalidation of such 
section, clause or provisions shall not invalidate 
the remainiag portions hercot, and such remain: 
ing portions shall remain in full force and effect 
for the duration of this Agrcenient. 

(d) Unlawful Action Not Required. The par- 
ties agree that neither v fully require the 
other or their respective members bound hereby 
to do or perform any act prohibited by law. - 
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[UNION’S EXHIBIT 


[UNION’S EXHIBIT 23] 


COMPARISON OF WAGE RATES IN 
FIBREBOARD CONTRACT, FOREMOST 
CONTRACT, AND BLS OCCUPATIONAL 
WAGE SURVEY FOR SAN FRANCISCO- 
OAKLAND AREA 


JANUAKY 1958 and January, 1959 


Average Hourly Rate in | Rate in 
Earnings, Fibreboard | Foremost 
Maintenence Contract with ' Contract with 
Machinist, BLS Unions ' Unions 


January, 1958 2.86 ; 3.375 : zee 


January, 1959 3.02 3.525 : 3.04 


{UNION’S EXHIBIT 26} 
Exhibit I 


Distribution of Men as of July 31, 1959 


Main Shop Felt Mill Floor Covering Linoleum Roofing Truck Shop 


Aiello Crispino v Bamidy Beck Bergstrom Capps 


(Helper) 
Arca (on Gronber, q Cunningham Cruze Hichethier 
Leave) ; (Helper) 


Bennett Reihl . Fontes Fusare Jensen 
Bradford . Jackson Rall 

Hicks Longnecker Homan 

Jobe (ill) : ; - Price “Schlotterbeck 
Johnson,J.P. Raineri 


Lippert 5 - Smith 


O'Leary : Stewart 
(Helper) 


Oswill Se " Wittor££ 


-Swisher ~ 

Vanderbeck, (rempparily in 

ae | 

Yoch 

Holmes (411) ‘y 
No? 


. 


Working frre. 20 


Insulation Foreman Engineers Fireman 


Fuller Griffin Hauveter Yann 


- Goranson Hughes , Olson 


Johnson,F.C. Johnson,E.T. Van Zoen 


Schoenfeld Lowell Wall 


Novacek <. 


[UNION’S EXHIBIT 27] 
Nunber of Jobs 
“As of July 31, 1959, the establishment was: 
Machinists Helpers Engineers Firemen 
Felt Mill 
Floor Covering 
_ Linoleum vi 
Roofing 
“Sfruck Shop 
: Insulation 
. Main Shop 
Power House 
* including one working foreman 
Reductions in force recognized by the Unions. 
10/1/60 (floor Cacerine g) 92 
7/1/61 (Linoleum) -9 
12/1/61. (Storekeeper) » . 


3/1/62 (Roofing move to 
. : Martinez) 


9/1/'60- (Reduction in Main 
3/1/62 Shop over period) 
Establishment at 9/13/62 


2/1/64 (Automatic controls 
in Power house) 


Establishment at 1/18/65 


1/ This is two less jobs than men in the main shop 
on 7/31/59; the Union accepts that Swisher and 
Yoch were replacing Holmes and Jobe who were ill. 
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[UNIONS EXEI23T 2S} 


PENSION ENTITLEMENT OF THOSE 
EMPLOYEES WHO RETIRED PRIOR TO 
JANUARY 18, 1965 


om August 1, 1959 
uid have besn 
wing Gn the 
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Although Bergstrom's job was eliminated as of 12/1/61, his 
pension would have vested, and at cozpulsory retirement 
age, Jan. 1, 1963, he would have been able to retire with 
the pensiou as given. 
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